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THE KAHN BILL, 



CoMMrrTEE ON Patents, 

House of Representatives, 
^^ashington^ D. C,^ December 17^ 1913. 

Th« committee met at 10 o'clock a. m. 

Present: Representatives Oldfield (chairman), Morrison, Clark, 
Callaway, Metz, Hill, Oglesby, Moss. Kreider, Lmdcmist, and Nolan. 

Present also: Hon. Julius Kahn, M. C, and Hon Robert J. Bulk- 
ley, M. C; Hon. Thomas Ewing, Commissioner of Patents; Hon. 
Herbert Putnam, Librarian of Congress; Prof. Thorvald Solberg, 
Register of Copyrights; Mr. Edwin X. Borchard, Assistant Solic- 
itor, Department of State: and Messrs. E. W. Bradford, Walter F. 
Rogers, Horace Pettit, and Alfred Wilkinson, attorneys. 

The committee thereupon proceeded to the consideration of H. R. 
10310. 

The Chairman. We lack one member of having a quorum, but as 
this testimony is to be taken down I think we may as well proceed, 
for the reason that it seems there are several here to be heard, and we 
want to give them a fair hearing in such time as we can afford. 

The hearing this morning is on H. R. 10310, a bill introduced by 
Mr. Bulklev on December 11, 1913, which seeks to amend what is 
known as the Kahn Act. 

I think the State Department has a representative here. I under- 
stood that Mr. Bryan was to be here in person ; in fact, be told me 
yesterday afternoon that he would be here, but at the same time he 
said he had an engagement before the Foreign Affairs Committee at 
10.30 this morning. We will hear the representative of the State 
Department. 

STATEMENT OF MB. EDWIN N. BOECHASD, ASSISTANT SOUCITOB, 

DEFABTMENT OF STATE. 

Mr. Borchard. Mr. Chairman, I am authorized by the State De- 
partment to state the view that there would be more harm done by 
amending this act than by allowing it to stand, and that therefore, 
after considering the views of foreign Governments, they must op- 
pose any change of the original act. 

I have here a letter from the French ambassador which perhaps 
is typical of the objections that foreign Governments would raise to 
the amendment of the original act, and if it is of any interest to any 
of the members of the committee. I shall be glad to read it in whole 
or in part or incorporate it in the record. I have had a copy of it 
made. 

8 



4 THE KAHN BILL. 

The Chairman. Is it a long letter? 

Mr. BoRCHARD. Yes, sir; it is six pages. 

The Chairman. Would you like to hear it read, gentlemen? 

Mr. Metz. What is the substance of it? 

Mr. Borchard. The substance of it is that the proposed amend- 
ment would create so much disturbance abroad, foreign countries 
relying upon the original act for the protection of their rights, that 
foreign exhibitors would be inclined not to exhibit, and that it would 
seriously interfere with the success of the exposition if the amend- 
ment were passed. 

Then he takes up some technical objections to the amendments as 
they were submitted to him. 

Mr. Morrison. You say it is typical of the other objections. If 
it is, I should like to hear it read. 

Mr. Borchard. That is my opinion, that it probably is, because 
France is the largest country tnat has signified its willingness to 
participate. 

Mr. Metz. Is it not a fact that France really would not be affected, 
because it is really the countries that do not give us any protection 
that we are guarding against? France is not at issue in this matter. 
Is not that a fact ? 

The Chairman. We will hear the letter read. 

(The letter in question was read by Mr. Borchard, as follows:) 

[Translation 1 

Embassy of the French Republic to the United States, 

Washington, December 9, 1913. 

Mb. Secretary of State: Referring to the letter which I had the honor to 
mail to your excellency, by order of my Government, on the 24th of last month, 
V about the protection of patterns* designs, etc., at the San Francisco Exposition, 
and to the note of the 20th of the same month, by which you were pleased to 
ask me to talk over the matter with the new Commissioner of Patents, I deem 
It my duty to inform you that Mr. Ewing has Just advised me of his intention 
to adhere to his application for a new act to supercede that which was quite 
recently passed. The draft, the text of which is herein inclosed, has already 
been sent by Mr. Ewing to the chairman of the Senate committee in charge. 

My above-mentioned communication will have enabled your excellency to 
picture to yourself the effects these provisions will work in France which, un- 
less I am mistaken, is the leading country having thus far adhered to the 
exposition. 

The Department of State will remember that, in spite of various considera- 
tions that might have justified a different attitude, my Government apprized 
of the value attached in the United States to its prompt adhesion, had already 
given it, convinced as it was that at least that protection that exhibitors must 
have and which they complained had not been extended to them nt St. Ix)uis, 
would not fail them in the present case. 

Foremost among the aforesaid considerations (others being the distance, out- 
lay, etc.) was the fact that in France, as well as in several other countries, 
many are those who think that that kind of display has, if not outlived its 
usefulness, nt least been so often brought into play of late years that it would 
be wise to dispense with it for the present. It may have come to your excel- 
lency's knowledge that there had been some question of organizing a universal 
exi)08ition in France, in 1920, in commemoration of our Republic's first half 
century, jin event to us of the greatest magnitude and to all of Indisputable 
historical interest. But, owing to the above- indicated feeling, the preliminary 
investigations kept the scheme from taking substantial form. 

We nevertheless received in the manner known to your excellency the Amer- 
ican proposal, glad of our ability to reach, as shown by those very circumstiinces, 
a decision prompted by friendship much more than of self interest. 

As to the protection, without which no participation could be thought of, 
a matter whose settlement was imperative, steps were taken last fall and an 
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act. which in the main was satisfactory to the exhibitors, was passed by Con- 
gress. It was approved by the President on September 18 hist and officially 
notified to the foreign Governments by the American ambassadors accredited 
to them, as your excellency kindly informed me by your letter of October 1. 

The notice had hardly been given when the new Commissioner of Patents 
iXBked that those Governments be warned that they should not bank on the 
provisions that had just been brought to their Imowledge in behalf of the Gov- 
ernment of the United States, and that a different bill was about to be drawn 
up and introduced in Congress. 

It was easy to foresee the result Unusually hard are the conditions under 
which foreign exhibitors decided to take the risk of outlay and uncertain suc- 
cess involved in sending so far away their exhibits, which they have but little 
time left suitably to prepare. If their attempt happens to be discouraged by 
the American (jovernment itself, they can not be blamed for desisting from the 
evidence of good will they were quite ready to give. 

It must be borne In mind that the parties concerned can not fall to look 
askance at any change, no matter what, In the text as passed; the St. Louis 
precedent is still living in their minds. Now, as a matter of fact, the act 
whose pas,«3age is sought is entirely new. How can prospective exhibitors be 
made to understand that It Is not intended to take away from them guaranties 
with which they can not dispense, but that it was simply discovered that the 
act as passed might be dangerous, unreasonable, unconstitutional, etc.? The 
bends of the two bureaus concerned in the matter, viz, the Chief of the Copy- 
right Bureau and the then Commissioner of Patents, have declared themselves 
in its favor. The last-named official, who is said to have hesitated at first and 
raised objections, withdrew them afterwards; anyway he certainly approved 
in the end. The special committees of both Houses also declared in favor of 
the text; the Houses ratified it by their vote; the President approved it; and, 
finally, the Department of State, as above stated, notified It to the foreign 
Governments The effect created by the Intelligence that the act might be re- 
I)ealed need not cause any surprise, and I venture to draw your excellency's 
attention to the extremely untoward results of a mere suspension of the prepara- 
tions. The time left before the exposition opens is extremely short, and if the 
uncertainty caused by a reconsideration of the guaranties assured to the ex- 
hibitors should merely slacken the preparations, the consequences would be most 
regrettable. 

As for the bill drawn up by Mr. Ewlng, without claiming expert knowledge in 
matters of such special character and with reservation of such remarks as the 
text may suggest to my Government, I shall confine myself to pointing out that 
the bill most assuredly aims to curtail the protection on which the foreign ex- 
hibitors thought they could rely, under the late act. Thus, section 2 of that 
act expressly protected " trade-marks," patterns, " manufactured articles," which 
is highly Important, since the manufactured article, and not the pattern after 
which it was manufactured, is what is put on exhibition and liable to Imitation. 
The new bill only protects the " pattern or design for a manufactured article or 
any copyright subject." Why protection should be denied a ** trade-mark " 
when It Is granted to any registered design is hard to understand. 

It seems that a clause in section 3 denies protection to any article or design 
which prior to the date of arrival within the grounds of the exposition shall 
"have been in public use or sale In the United States or have become the 
property of another under the laws of this country." Here Is one of the result* 
that may flow from that clause : Some of our most beautiful designs for silk or 
other goods are freely copied in the United States because the authors failed to 
fulfill the formalities by which their rights are secured, both as to the design 
and the articles manufactured after that design, and they failed to do so because 
they halted at the delay and expense occasioned by the American law which, 
infinitely less liberal than ours Is to American citizens, compels them to take 
out a patent just as they they had invented a machine. In such cases,' as If it 
were intended to pimlsh them for the wrong already done to them, they would 
therefore be entitled to no protection at San Francisco. Not only could the first 
Imitator carry on his trade, but all others, taking advantage of the special 
facilities afforded by an exposition that puts the manufactured article before 
their eyes, can, without trouble to themselves, heap their own imitations on 
those already existing. 

In the matter of penalties. Important changes are contemplated. The act as 
passed provides for the seizure and destruction of articles imitated in violation 
of its provision. That clause is stricken out of the bill and nothing is put in 
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its place. What will become of those articles. If they are not already destroyed, 
it may be surmised that the mannfncturer, who did not make scruple of imi- 
tating, will not any more scruple at clandestinely selling the products of his 
rather disreputable industry. 

Again, in the matter of penalties, a passage in section 4, which however 
would not appear to me strictly to bear that meaning, would, according to au 
explanatory letter which Mr. Ewing was good enough to write me mete out 
the heaviest penalties of the law (imprisonment, fine) to infringements of rights 
derived from " copyright " leaving out those appertaining to " patients." This 
distinction which, needless to say. does not exist in the act passed by Congress, 
does not seem easy to understand, the offense committed in the second case is, 
indeed, much more serious than in the first, and it may be attended with much 
more damaging consequences. It is nevertheless the most severely punished. 
Yet, as I have tlready said, the text of the bill itself does not seem to me to be 
open to the construction put upon it by the Commissioner of Patents. 

Section 6 of the act passed by Congress grants protection to exhibits from 
the time of their arrival on the exiwsition grounds. The bill would grant it 
only from the time of issuance of the required certificate by the copyright 
service. As there surely will be great congestion, if the exposition be successful 
in any degree and as the local " copyright " bureau will be unable to meet 
instanter every application for the required certificate, the exhibitors will, of 
necessity in order to save time, have to unpaclj their goods in the meanwhile 
and begin setting them up. That will be enough for the imitators who can not 
be expected to labor under excessive scrupulousness. They will then take the 
photographs or sketches they need and may even claim later that they took 
them at that time. 

An additional formality is prescribed by the bill. In order to secure protec- 
tion, one must produce a copy in full of the certificate of deposit or patent that 
was secured in the country to which one belongs. This Is a cumbersome 
formality for which there is no provision In the act as passed, or, to the best of 
my knowledge and belief, in the foreign laws on expositions. Section 7 pro- 
vides, in addition, that, in order to enjoy protection, all articles whatsoever must 
bear " conspicuously " the mark " Foreign desigu registered." The question 
may be asked what would an exposition with tens of thousands of exhibits bear- 
ing that mark, or a show case containing hundreds of pieces of jewelry "con- 
spicuously" showing those words, look like. It seems that It ought to be 
understood that in an exposition nothing can be reproduced without the exhib- 
itor's permission. There is no reason why the imitator should be guided in his 
choice, the greater the uncertainty in which he is left as to what he may grab 
with impunty, the better it would seem. The bill adds, besides, that in order 
to enjoy protection for the term of three years, all articles entitled thereto must 
continuously and "conspicuously" be so marked. The requirement is novel 
and undoubtedly excessive. 

To sum up, the obvious aim of the bill is, from beginning to end to curtail the 
guarantees voted by Congress and officially notified to foreign Governments, and 
at the same time to complicate the formalities laid upon the exhibitors; the 
effect will certainly be to discourage them and bring about the withdrawals 
which I regretted to have to forecast in my letter of November 24 last to your 
excellency. 

Be pleased to accept, Mr. Secretary of State, the assurances of my high con- 
sideration. 

JUSSEBAND. 

Hon. W. J. Bbyapt, 

Secretary of State of the United States. 

The Chairman. Have you any other letters of protest from am- 
bassadors of other countries ? 

Mr. Borchard. No; I have not. We considered it advisable to 
let the French ambassador see these proposed amendments in order 
to get his full views on them. We did not communicate them to any 
other foreign Government. 

The Chairman. Have you any further statement to make? 

Mr. Borchard. No ; I think not. 
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The Chairman. Are there any questions any member of the com- 
mitte may want to ask? 

Mr. Kreider. I tmderstood you to say that this was a sample of the 
protests submitted by foreign Grovemments. Have any otner Gov- 
ernments protested ? 

Mr. BoRCHARD. I said that it was my belief that this would prob- 
ably sum up the objections that any other foreign Gk)vernments 
would have. 

Mr. Krbidbr. They have not registered any protests? 

Mr. BoRCHARD. No; we have not taken particular pains to let them 
know. 

Mr. Kahn. May I ask the gentleman a few questions Before the 
Kahn bill was passed, had not foreign Governments made representa- 
tions to this Government that they desired that legislation ? 

Mr. BoRCHARD. I believe that they did; I can not say absolutely 
about that, sir. 

Mr. Kahn. A number of the foreign Governments had notified the 
department, as I understand, that they would not exhibit unless 
they could be assured protection for their manufacturers. 

Mr. BoRCHARD. Yes ; greater protection than they had at St. Louis. 
That seems to have been the thing that was in their minds. 

Mr. Mjjtz. The State Department, I take it, simply deals with the 
question of its relation with other Governments? 

Mr. BoRCHARD. Yes; that is all. 

Mr. Metz. You do not consider the eflPect upon the American 
manufacturer or patentee at all? You simply take your position as 
against the foreign Governments? 

Mr. BoRCHARD. Yes ; that necessarily is our position here. 

The Chairman. Mr. Borchard, it has been suggested by Mr. Brad- 
ford to ask you this question. Whether or not the foreign Govern- 
ments only ask protection for their patterns and designs? Is that 
all the protection that they ask ? 

Mr. BoRCHARD. They have not, so far as I know, made their re- 
quest in any specific words as to just what protection they want; 
but this bill, I may say, has been notified to them and they are rely- 
ing upon this bill as the measure of their protection. 

The Chahiman. I have no further questions. 

Mr. Petttt. I should like to ask wnether or not the foreign Gov- 
ernments have all been notified that the Kahn bill would probabl> 
be amended? 

Mr. Borchard. No, Mr. Chairman; they have not. 

Mr. Kahn. Was the French Government notified that the Kahn 
bill would probably be amended, or was it simply notified that an 
amendment was pending? 

Mr. Borchard. No ; it was not notified that it would probably be 
amended ; it was simply notified of the proposed amendments. 

Mr. Callaway. Does this proposed amendment to the Kahn bill 
take away any protection that the foreign patentees would have in 
coming to this country with their exhibits? 

Mr. Borchard. Evidently the French ambassador thinks so, but I 
am not in a position to pass on the technical merits of that question. 

Mr. Callaway. My understanding was that this amendment was 
an effort, not to take away any protection the Kahn bill had given 
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to any forei^ patentee, but to protect the American patentee who 
should exhibit at this exposition. Is that correct? 

Mr. BoRCHABD. Really we have tried to give that impression, but 
the French ambassador evidently does not think so. 

Mr. Callaway. I am not talking about impressions; I am asking 
whether or not that is the fact. 

Mr. BoRGHARD. I can not pass on that That goes to the substan- 
tial merits of these amendments, and I can not say. 

Mr. Callaway. You do not know anything about the substantial 
merits of the amendment? 

Mr. BoRCHARD. No; I have not studied them closely enough for 
that. 

The Chairman. You are not a patent lawyer ? 

Mr. BoRCHARD. No; I am not. 

Mr. Metz. It appears to me that the main objection raised by the 
French ambassador, and one that seems valid, is that there may be 
a chance, between the time of the arrival of an exhibit on the grounds 
and the time of issue of a certificate, of making copies. There is a 
risk there, undoubtedly. That is one feature of his objection that, I 
think, is valid. The other question is that of marking every exhibit, 
which might result in great damage to foreign exhibitors. Those 
two things, I think, are certainly vital. The object is to protect the 
American owner of a trade-mark or patent as against certain coun- 
tries that do not afford us protection abroad ; that is the object of the 
amendment. 

Mr. Callaway. I think this amendment is subject to the objection 
made by the French ambassador that it does not protect the foreign 
exhibitor from the time he gets here until he gets his certificates. 

Mr. Msrz. That is one objection. 

Mr. Callaway. And then it required him to have plainly marked 
on all those exhibits 

Mr. Metz. Those are two valid points. 

Mr. Callaway. It seems to me that might be stricken from the bill 
wtihout any injury. 

Mr. Metz. That is my impression. 

Mr. BuLKLEY. I should like to ask one question. There has been 
the statement made that f oreim Governments made certain represen- 
tations before tihe passage of the Kahn Act as to what protection they 
would have to have as a condition of exhibiting at the Panama Ex- 
position. I should like to know whether it would be consistent for 
the State Department to lay before this committee such communica- 
tions as it received on that subject from foreign Governments, so that 
the committee may see what protection the foreign Governments did 
ask for before the Kahn bill was passed ? 

Mr. Borchard. I have not such representations here, and I do not 
know how many were made. 

Mr. BuLKLEY. Would it be consistent for you to look them up and 
submit them at a later time ? 

Mr. Borchard. I do not see why it should not. The principal ob- 
jection that the French ambassador makes here, I take it, is that 
these foreign exhibitors have relied on the protection they have 
already got in this act on which they are making their plans, and the 
greatest objection is that it would throw them completely out of 
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harmony with the existing plans, and they would withdraw from the 
exposition if they found that they could no linger rely upon it. 

Mr. BuLKLBY. Of course, we assume that the committee will give 
that part of it due weight, but I should like to know what repre- 
sentations foreign governments made in advance, and I would like 
the committee to have full information about that 

Mr. BoRCHABD. I shall endeavor to find at the department any 
such representations as were made. I doubt whether there were 
very many. 

Commissioner Ewing. I have here a copy of a letter from the 
French ambassador to the Department of State which started this 
whole business, and which, I think, answers the question of Mr. 
Bulkley. It is dated May 5, 1913. I think there can be no possible 
objection to my reading it, because it has been in the files of the 
Patent Office all these months and a great many people have seen it. 
It is as follows : 

Embassy or the French Uepxjblic to the United States, 

W^ashiTHfton, D. C, May 5, WIS. 
Mr. Secretary of State : 

By various communications, the latest being a letter dated February 3 last, 
I drew your excellency's predecessor's attention to the necessity of protect- 
ing from any unauthorized copying the models and designs that will be ex- 
hibited in 1915 at San Francisco. 

I reminded Mr. Knox that in a message dated December 19, 1912, President 
Taft had recommended the passage of a law to that effect, and I pointed out 
to him that the bill, the text of which he had kindly sent me with his note of 
January 25, did not seem to "meet either the President's recommendation or 
the interested parties' unquestioned needs. 

The French manufacturers who intend to take part in the San Francisco 
Interna tionl Exposition attach, as is natural, special importance to not being 
made victims of their friendliness and not having their models and designs 
wrongfully copied, and I beg leave to call this matter to your excellency's 
favorable attention and ask that you will, however the matter may stand, kindly 
favor me with the statement requested in my aforesaid letter as to the Federal 
Government's exact intentions. 

As for the general question of the protection of designs and models, I deem 
it my duty to refer to my letter of December 27, 1912. 

Jusserand. 

Mr. Bulkley. Mr. Ewing, do you know of any reference to patents 
or trade-marks? 

Commissioner Ewing. This was the original letter which started 
the whole thing. I do not know where the other thing is; it does 
not appear in tnis correspondence. 

Mr. Kahx. If the committee will indulge me for a moment, the 
Government sent a commission abroad some time in the latter part of 
April, 1912. I think Mr. John Hays Hammond was the chairman, 
and it included two members of the exposition company — Mr. Hale, 
the vice president, and Mr. Sesnon, one of the board — Brig. Gen. 
Clarence Edwards, of the United States Army, and Admiral Staun- 
ton, of the United States Navy. That commission went to the capitals 
of the countries of Europe with the idea of enlisting their interest in 
the exposition at San Francisco and to try to secure the participation 
of their manufacturers and producers. That commis?^ion was met in 
practically every capital with the statement that the experiences of 
foreign exhibitors, both at Chicago and at St. Louis, had been unsatis- 
factory; that unless they were given assurances that they would be 
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given protection under our laws for their patents and designs, copy- 
rights, and trade-marks they would not participate. When that com- 
nussion returned to the United States thev called these matters to 
the attention of the Government authorities in charge at that time. 
I know I met members of that commission when tney returned to 
this country and they told me of the meetings that had been held 
abroad and the desire of the foreign Governments for protection at 
the exposition. That, I think, was the genesis of this legislation. 

Mr. Oglesby. Did they make a written report, Mr. Kahn, that you 
know of? 

Mr. Kahn. That I do not know, but I can find out. I remember 
the personnel of the commission. I myself was on the other side at 
that time, at Carlsbad, or had been at Carlsbad and was just return- 
ing, and their steamer was just reaching England as I was leaving 
Cherbourg; I communicated with them by wireless telegraph, and 
in that way I can fix the exact date. 

Mr. (^vLi^AWAY. Mr. Kahn, you are the author of this bill ? 

Mr. Kahn. Yes, sir. 

Mr. Callaway. The complaint seems to be here that your bill, 
while it offers the foreigner every protection that he is entitled to, 
does not protect the American against the foreigner. 

Mr. Kahn. Well, I think that is largely a ghost, and when we come 
to that I think we can explain it. 

Mr. Callaway. That is the only reason that is offered here for this 
amendment, is it not? 

Mr. Kahn. On its face, that seems to be the only reason. 

Mr. Callaavay. Now, if you could meet that proposition, as far as 
the matter has been represented to me 

Mr. Kahn. I hope that when these gentlemen get through present- 
ing their case we may be permitted to present ours. 

The Chairman. The Secretary of State is present, and as he is n 
very busy man we will hear him at this time. 

Secretary Bryan. Mr. Chairman, how long is this hearing going 
to last? 

The Chairman. Until 12 o'clock, at any rate. 

Secretary Bryan. I have a hearing before the Diplomatic Com- 
mittee, so I will go over there and come back here, if you will 
allow me. 

The Chairman. That is perfectly satisfactory to the committee. 

Now, gentlemen, you have heard Mr. Borchard. Mr. Bulkley, you 
have stated that you might want to be heard for a minute or two. 
We would be glad to hear you. 

STATEMENT OF HON. ROBEBT J. BULKLET, A HEMBEK OF 

CONOBESS FBOH OHIO. 

Mr. Bulkley. Mr. Chairman, I introduced the bill because it 
seemed to me that the Kahn Act provides for protection for f(>reign 

Eatents which certainly would not have been permitted if the original 
ill had been presented to this committee and considered as a patent 
proposition. I hardly think anybody will doubt that. The question 
arises now whether, having committed an error in legislation, we 
should correct that error; and if so. to what extent. 
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There are others better prepared than I am to argue the merits of 
the proposition, and you will hear them. I only want to present 
what seemed to me the general reasons why this amendment should 
be adopted. If the Kann Act really means what it says, and is 
constitutional y it is going to be a menace to American industry that 
the benefits to the Panama-Pacific Exposition will not pay for, even 
if we admit that the passing of this amendment will destroy the 
exposition, which I do not a£nit. 

If, on the other hand, the protection which purports to be granted 
in the Kahn Act is unconstitutional, then the foreign Governments 
are in the position of receiving a gold brick, and will be cheated worse 
than they would be if this amendment should be passed. You, of 
course^ know that the constitutional power of Congress is to give an 
exclusive right to authors and inventors, and the Constitution allows 
Congress to give that right only to authors and inventors. The 
Kahn Act purports to give an exclusive right to owners of foreign 
patents. 

The Chairman. " Proprietors," I believe, is the word. 

Mr. BuLKLEY. To proprietors of foreign patents. As we all know, 
some foreign Governments issue patents without any prior examina- 
tion as to originality ; that is to say, in France, for instance, anything 
is patentable; a patent is nothing but a registration. Anyone who 
files the proper papers and pays the proper fee may have a patent in 
France. Their courts decide, when the question arises, whether the 
patent is valid ; that is to say, whether it really contains any original 
invention. Meanwhile the patent is issued and may be in the pro- 
prietorship of somebody without its ever having beeii passed upon by 
any court. The Kahn Act does not provide for any such defense in 
this country, provided only that the proprietor of any one of these 
foreign patents exhibit at the Panama Exposition and complies with 
certain formalities prescribed in the act. 

Now, I am not before you to argue this in detail, but merely to 
present an outline which will be filled out by lawyers who have care- 
fully gone into all these subjects which I have merely touched upon. 

The Chairman. Mr. Bulkley, your position, I believe, is that under 
the Kahn Act there are remedies much more severe than we have in 
our patent laws in this country for these infringements? 

Mr. Bulkley. That is true. There is no imprisonment for an in- 
fringement of a patent under our own laws. 

The Chairman. How would it be under the Kahn Act ? 

Mr. Bflkley. A man might be put in jail for infringing a for- 
eign patent, whether the patent was valid or not, while under our 
own patents an American inventor could not put an infringer in jail, 
even if his patent were valid. 

The Chairman. Also there is another remedy, I believe — to im- 
pound or destroy the property. 

Mr. Bulkley! Oh, ves. Those remedies are all very severe and 
unprecedented in our law. I want to say to the committee, too, that 
although the bill which I have introduced provides for infringement 
of these designs and copyrights, I do not personally believe that that 
is an appropriate punishment. I have allowed it to remain in the 
bill because it seemed to me to be desirable that we should make as 
little change as necessary from the Kahn Act, and, further, because 
it is in line with some of our statutes. 
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Mr. Nolan. You say these penalties are unprecedented in our 
laws ? 

Mr. BuLKLEY. With respect to patents ; yes, sir. 

Mr. Nolan. How about copyrights? 

Mr. BuLKLEY. I just made the statement as you interrupted me 
that I allowed that to remain in my bill because "there is a precedent 
for it in our copyright laws, and that further explains what seems 
to the French ambassador to be an inconsistency of this bill. Un- 
doubtedly he is not familiar with our patent and copyright laws 
which now carry that distinction. 

Mr. Nolan. Mr. Bulkley, would you consider that if we put those 
penalties in a copyright law that at some time, if not in the near 
future, it would not be wise to protect our owners of patents by the 
same sort of penalties? 

Mr. Bulkley. I do not favor putting anybody in jail in either 
case, if you ask my personal opinion. I do not see that that has any 
particular bearing on the subject matter before us, but it does not 
seem to me proper that the person should be put into jail for in- 
fringing either a patent or a copyright. 

Mr. Nolan. You do not think that infringing is stealing? That 
is, that a man that steals a patent or copyright is not just the same 
as a man that steals anything else? 

Mr. Bulkley. I am probably as anxious as anybody in this room 
that inventors and authors should have every appropriate protection, 
and my record in all respects will show tHat. You are asking me 
now my personal opinion. I am glad to give it to you frankly, but I 
do not think that has any bearing on the subject matter under con- 
sideration. 

Mr. Nolan. Inasmuch as you had touched upon it, I thought it 
proper to ask you that question. 

Mr. Kahn. Mr. Bulkley, the language of the section is to the 
effect that if any person '^ willfully ■' does these things. If he does 
it under a misapprehension you can not imprison him, but if he 
" willfully " and for profit does these things don't you think he ought 
to be put in jail? 

Mr. Bulkley. I inserted that in the bill which I introduced. 

The Chairman. Now, gentlemen, we have several other gentlemen 
who came here to be heard, and I presume we might hear the Com- 
missioner of Patents at this time it there is no objection. 

STATEHEITT OF HON. THOMAS EWING, OOUUISSIONEB OF 

PATENTS. 

Commissioner Ewing. Gentlemen. I wish to make my attitude 
toward this bill entirely plain at the outset, because of the fact that 
I do represent the Patent Office. I tried to stop the passage of this 
bill, but was unable to get into communication with Senator Simmons 
after I had found, rather to my surprise — although perhaps I should 
have been informed — that it had gone through the House. Senator 
Simmons, I think, must have polled the Committee on Finance and 
had the bill put through the Senate, because there was no meeting 
of his committee, and I had every assurance that there would be no 
action by the committee until I should have a chance to present my 
views. 
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Mr. Kahn. Will the gentleman permit me to make a statement 
right there in that connection. The bill had passed the Senate be- 
fore it passed the House, and was pending in the House. 1 spoke 
with Mr. Underwood about taking up the Senate bill, and Mr. Under- 
wood said that in view of the fact that revenue legislation must origi- 
nate in the House, under the Constitution, he could not consider tne 
Senate bill, but that he would consider my bill. That the Committee 
on Ways and Means did, and then after its passage in the House it 
was sent to the Senate; but as the Sejuate had passed a bill almost 
the same in terms as the Kahn bill, which was passed by the House, 
it promply passed the latter bill, while the Senate bill was laid on 
the table oy the House when it passed the Kahn bill. So the Senate 
really took action before the House did. 

Commissioner Ewing. I came into office on the 15th of August, and 
I found it very difficult to ^t hold of the facts in all the matters that 
were before me at that time, this being one of them, and I had 
overlooked that part of Mr. Kahn's statement. But the fact is that 
I was not aware that the bill was imminent or likely to be passed 
until it had passed the House, and then I made every effort I could 
to reach Senator Simmons and was unable to reach him. I wrote 
him a letter, however, two days before the bill passed the Senate, 
and when it was in the hands of his committee, urging that the bill 
be not passed, and I have followed the matter since then, at his sug- 
gestion, and also communicated with the State Department. 

Now. having placed myself on record, with my reasons why I 
think this act should not be allowed to remain as it is, but should 
be amended in the general line indicated, I do not wish to be con- 
fcidered as advocating or pressing any legislation respecting the 
matter. I think that I am right m the position that I have taken. 
I have not changed my mind, but if I am right it is a matter that 
affects the business interests of the country at Targe, and the business 
interests of the country can take care of themselves. I do not think 
that the Patent Office should be subjected to the risk of unpopularity 
and injury that might arise from action on this bill. Therefore I 
am not going to do anything further personally toward pressing 
this legislation, but I feel that I should make this statement, and 
perhaps explain my reasons for the position I have taken before this 
committee up to this time. I hope, therefore, I shall not be called 
upon by committees of the bar association or anybody else to do any- 
» thing, for I am not going to do anything. 

Now, I do not want Mr. Kahn or anyone to feel that I have any 
special criticism to make of the manner in which this bill was put 
through. Unfortunately there was a change of commissioner during 
the summer, with a change of view respex^ting this matter, and it has, 
of course, resulted in some confusion. I feel that I ought to state thi^ 
in justice to myself, that I do not think that the views which Mr. 
Moore, my predecessor, as expressed in this matter, were well con- 
sidered. And that is, of course, not in any way a reflection upon 
those who got his views, because they applied to him and they acted 
with his approbation. I leave it to those here, and anyone else who 
may learn of it, to judge how far Mr. Moore was derelict in the mat- 
ter, because I feel obliged to make the statement that when he wrote 
the letter to Mr. Kahn upon which the House committee acted he 
^ had already written and forwarded to the committee of the House, 
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througli the Secretary of the Interior, a letter objecting in a serious 
manner to this proposed bill. Why he chanced his mind does not 
appear. I have no doubt he changed his mina for reasons that were 
perfectly proper, but I think that he did not adequately consider 
the matter and in the haste of business in closing up his affairs to get 
out of the office, he did not appreciate how radical was the change 
introduced by the Kahn bill and how important. 

Now, there is one serious objection to this Kahn bill which, I 
think, ought to be considered in connection with the conditions which 
exist in San Francisco, and that is that it establishes a precedents — 
it establishes a policy which we will find it just as difficult to rid 
ourselves of in any future exposition as to rid ourselves of it at this 
exposition. I have never known of a case where a man holding 
rights to a patent or copyright thought that he had adequate protec- 
tion. They are always ready to feel that the protection granted by 
the Government is too slight, that many infringers escape; and ijf 
this bill stands and at another exposition we undertake to say that 
we will make different conditions, all the foreign Governments will 
say, " Why, you are giving us less protection than we had at San 
Francisco and we did not nave enough there." The same question 
w411 come in. Therefore, I think it is important that we should take 
up this matter and pass a bill which is a proper and adequate bill 
for such an occasion and which may be a precedelit in the future, 
and not adhere to or accept the argument that this is a matter of 
<:nly three and a half years and that we can* correct it after that 
time. 

Fundamentally my objection to the bill is that it creates a prop- 
erty in the nature oi a patent or copyright property for the benefit 
of those who are to be induced to exhibit from abroad at the World's 
Fair. That part is all right enough, but in order to enforce that 
property it imposes a penalty which our law of patents has never 
recognized. 

Now, there is a fundamental distinction between patents of 
utility — patents for arts, machines, manufactures, and composi- 
tions—and patents or copyrights of design. That is, that the one 
class of cases is likely to become extremely complex, that the ques- 
tions involved are complex and difficult, and the things that are in- 
volved are likely to become parts of great .organizations, manufac- 
turing plants, and the like, whereas when you are dealing witli 
desigris all you have to do is to put the two up together and you 
can see wliether they are alike or not. A judge of ordinary ex- 
perience can readily try the design law intelligently, and a man of 
ordinary business experience can readily tell whether he is trying to 
steal somebody else's design or not. 

Now, we have had in our copyright law fine and imprisonment as 
punishment. I have no serious objection to that bein^ introduced 
for the protection of design, and that is the way this bill is drawn. 
But when it comes to questions of the intricacy and difficulty of 
patents of a utility we have never had it, and I do not want to ever 
see it get into our law. I believe that the first man that is put into 
prison under such an act as this will bring down on the whole systehi 
an attack which is already heavy enough, and which I do not Avant 
to see. 
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Then there is this question of impounding and destruction of the 
goods. The last time, I think, that that was done, was in New 
Orleans when some telephone instruments were destroyed. It was 
along about 1879 or 1880, or possibly a little earlier. It is a ruinous 
thing, not merely ruinous to the man but it is simply a wanton 
destruction of property. There have been numerous occasions in 
New York in mv observation when, for example, a million dollars 
worth of goods nave been put up and sold at an auction in a day. 
Supposing those were manufactured in violation of this act ; would it 
be reasonable or sound to have that million dollars worth of property 
burned up? It might be given to the complainant, if you chose; it 
might be sold in the market for some other purpose to secure him his 
payment, but as for simply taking it and making a bonfire of a 
million dollars worth of goods, I think it is absurd and I do not 
wish to see that under any circumstances injected into our lavr. If 
a man publishes 100,000 copies of a book that is an infringement, 
I do not think those 100,000 copies ought to be burned up. They 
are useful, they are property, they can be sold, the proceeds can be 
put where you please, but that labor and material invested there 
ought not to be sent up in smoke. We have no such provision. 

Why these drastic and unreasonable provisions should be intro- 
duced into this act for the special purpose of helping along a world's 
fair at San Francisco or anywhere else I do not see, and I feel 
obliged to protest against it. 

Mr. Kahn. May I ask the commissioner a question there? With 
regard to destroying books, that is existing law now, is it not? 

Commissioner Ewing. No ; it is not. 

Mr. Kahn. Is not this provision in the copyright law, '• to deliver 
up on oath for destruction all the infringing articles, as well as all 
means and devices for making such infringing articles "? 

Commissioner Ewing. No. 

Mr. Kahn. Is not such a provision in the copyright law? 

Commissioner Ewing. It is, possibly. 

Prof. SoLBERG. It is in the copyright law. 

Mr. Kahn. So that 100,000 copies of a book might be burned up 
now? 

Commissioner Ewing. I do not think so. 

Tlie other point which I wish to make against the law is that I 
do not think the question of patents of utility ought to have been in- 
troduced into it at all. The French ambassador's letter to the Secre- 
tary of State which I read raised the question as to models and de- 
signs. Those are what these people are specially interested in, and I 
do not think it is a safe or wise thing for this country to say, without 
any knowledge of what the patents are, without any knowledge of 
what interests they will affect here, to say that we will give to anyone 
in any country who holds a patent of His country a patent here for 
three and a half years if he will exhibit the thing at the World's 
Fair. I do not think that is either necessary or reasonable; I do 
not think that it is in any sense practicable, t feel perfectly certain 
that it will prove a complete disappointment to the people to whom 
this privilege is extended. 

See what the court has to do. The court has to find out what 
the German patent, for example, covers. It has to inforce that 
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patent in accordance with the German patent law, practically, 
what else is there to define the scope and meaning of that patent? 
Or if it be a French patent, then tlie French patent law has to be 
interpreted by our courts. If it be a Russian patent, then the Rus- 
sian patent law has to be interpreted by our court. Now, if you 
put two designs up together the court can see that one is a copy of the 
other, and you may reasonably cover that, but as for extending and 
applying it to patents of these different foreign countries through 
our judicial system, that is absolutely useless. It is all we can do 
now to get an American patent properly understood, and to do so 
with a Russian patent, or a German patent, or an English patent, or 
an Italian patent, or a Greek patent — I fail to see how it can be done. 

Therefore, I think that the people that get the benefit of this act 
will find that so far as that part of it is concerned it is practically 
of no use to them. It mav be a very serious detriment to us in the 
meantime. It may cause a great deal of litigation. It may cause 
a great deal of discontent with our whole patent system, discontent 
with which is already pretty large and objections to which are ad- 
mittedly large. 

Now, as to the French ambassador's letter, T fully appreciate the • 
gravity of his objections. I am not in the slij^htest degree disposed 
to feel that he is exaggerating the feeling of his people and his Gov- 
ernment about it. I expressed to him in my letter my keen regret 
that I found myself in a position where I had to urge the objections 
T had, but I fail to see that there is any validity in the objections 
which he makes to the form of this bill. 

One point that he criticises is that they have to have a certificate 
of the grant made abroad. Well, are our citizens to be subjected to 
fine and imprisonment and to impounding and destruction of their 
goods without so much as knowing what it is all about ? The criti- 
cism is certainly not very well taken. 

And they object to marking plainly the words " Foreign design 
registered." Well, perhaps they can not be marked on jewelry. I 
have no objection to any amendment to the law such as we have in 
marking articles now wnere they are all required to be marked, but 
if they can not be marked on the article they can be marked on the 
case. Doubtless that is the meaning of the act as it stands, but the 
public who are subjected to the provisions respecting this new form 
of property ought to be notified tnat it is in accordance with the uni- 
versal practice, not only in this country but, so far as I know, in 
every country. I do not think there is any force in that objection. 

Naturally enough they do not want to have the acquisition of these 
rights complicated in any way, but those two points are reasonable 

and simple. , n ^ 

Now, as to trade-marks^ I omitted trade-marks from the bill for 
three reasons. In the first place, Mr. Jusserand said absolutely noth- 
ing about trade-marks in his letter, and I do not think trade-marks 
were anything more than an afterthought. In the second place, our 
law is liberal in the registration of trade-marks, and our common 
law fully protects persons against infringement of trade-marks with- 
out regard to registration. A trade-mark would be of no value to 
them for two or three year?. If a man opens up an exhibit in San 
Francisco he wants to register his trade-mark because he expects to 
develop trade. Protection for two or three years would be of no 
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consequence. The theory of this act was: We are going to show 
<"ou our things, and you must not copy them while we are there. 
iVe will bring them back, and then perhaps you can not copy them. 

No such thing applies to trade-marks, because the tradfe-raark 
would be useful only in the trade after they got back. 

Mr. Metz. In the case of trade-marks — and I have had some ex- 
perience in South American countries — anyone can come in there 
and register trade-marks. Now, if you permit a man to come in and 
use an American trade-mark, the American owner of that trade- 
mark will be debarred from using it for three years, and the other 
man could use it thereafter. 

Mr. Nolan. Do you make that statement, Mr. Commissioner? 

Commissioner Ewing. I think he would be. 

Mr. Nolan. Do you make that statement as Commissioner of 
Patents that the American holder of a trade-mark would be de- 
barred from using that for three years? 

Mr. Metz. He would have to go to court and find out. 

Commissioner Ewing. I do not think any court in this land would 
hold it. One of the criticisms that has been made by the French 
ambassador is that we have a provision which would in terms pro- 
tect the owmer who already had his rights in this country. 

Mr. Nolan. Do you think he is already sufficiently protected under 
our laws, and that he is not in danger? 

Commissioner Ew^ing. I would sav that the Kahn Act does not, 
in terms, provide for it, but I would not attach great importance to 
that change in the act. 

Mr. Nolan. There is another point. You spoke of our courtj* 
construing the patent laws and copyright laws of different countries. 
Will you point out where, in the Kahn Act, it would be necessary 
to construe any act of a foreign coimtry in rendering a decision? 

Commissioner Ewing. The difficulty is what are these rights that 
are conferred? 

Mr. Nolan. I mean, take the specific language of this Kahn Act. 

Commissioner Ewing. What is the right that is conferred under 
that Kahn Act? A man who has a foreign patent may have a certifi- 
cate here and protection under that foreign patent. It is not granted 
in our form ; it is gi'anted in the form of the foreign country. What 
is it« meaning? What does it cover? 

Mr. EoGERS. It is in section 3. 

Commissioner Ewing. It is determined by the construction of the 
law of the country granting it, because we are simply extending the 
right it has there. 

Mr. Nolan. Does not your branch office, under this law, determine 
whether that certificate granted by the foreign country or a copyright 
granted by a foreign country entitles the exhibitor to the benefits of 
this law in the said office ? Does it not give you the right, as Com- 
missioner of Patents, or your deputy, to determine the right of that 
man? 

Commissioner Ewing. I do not think so. 

Mr. Nolan. Does not the law specifically say so? 

Commissioner Ew^ing. It says the proprietor may have 

Mr. Nolan. Is it not a fact that, according to this law, ygur deputy 
in San Francisco would construe that right or that patent given by 

22460—13 2 
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a foreign Government before giving the protection of the Kahn 
Jaw to a foreign exhibitor? 

Commissioner Ewing. There is no such provision. 

Mr. Nolan. This law gives him that authoritv. 

Mr. Metz. You are not supposed to file that certificate at all. 

Commissioner Ewin(}. No; it does not give him that right. 

The Chairman. The law says '* upon presentation of satisfactory 
proof of such proprietorship." 

Commissioner Ewino. That he is the proprietor of a foreign 
patent, not what that patent is. We do not pass on that; we pass on 
the Question whether he is a proprietor, and then we give him a 
certificate that he is the proprietor. 

Mr. Nolan. You pass upon it? 

Commissioner Ewing. himply on the proprietorship. 

Mr. Nolan. That is all anybody gets, whether they have a certifi- 
cate or a voucher or anything else. 

Commissioner Ewing. What is the scope of his right in conse- 
quence ? 

Mr. Nolan. What I want you to illustrate in the Kahn law is where 
you think it will be necessary for our courts, as you say, to investigate 
the patent laws of foreign countries- 
Commissioner EwiX(.. I shall be glad to extend that statement. 
Suppose a concern owns a patent in France, we will sa3% on a steam 
engine. What the representative of the Patent Office passes on is 
whether they own that patent or not. Now, what are the rights that 
are guaranteed luider this act? It is tlie right to have for three and 
a half years the protection in this country which that patent gives 
him in France. What does that patent give him in France? That 
is determined by the French law. 

Mr. Metz. In other words, you leave him as a French patentee 
here, without regard to our law, for three and a half years. 

Mr. Nolan. Do you mean to say that takes precedence over our 
laws? 

Commissioner Ewing. Surely. 

Mr. Metz. It raises the question: it makes you go to court. 

Commissioner Ewing. It is not patent propertv: it is not copy- 
right property. It is a new kind of property. I'hat is one of tfie 
points I wished to come to and which I will take up. 

My criticism of the trade-mark provision further is this: Trade- 
marks have nothing to do with the patent section or the copyright 
section of the Constitution; thev have onlv to do with the trade or 
commerce section. We had an act of 1870, amended in 1876, passed 
by Congress with gi-eat care to apply to this whole country, and in 
1879 the entire act was wiped out by the Supreme Court as unconsti- 
tutional. There is not one word in that Kahn xVct in this new pro- 
vision as to trade-marks that refers to interstate or foreign commerce. 
It merely says that the trade-marks used in connection with goods 
exhibited at 'the World's Fair are protected. Now, our first trade- 
mark act was wiped off our statute books by the Supreme Court solely 
on the ground that it did not afford any distinction between general 
commerce, interstate commerce, and international commerce. They 
did not try to save it for what it might have covered and exclxide 
what it ought not to cover. They simply wiped the act out. Almost 
immediately a new act was passed, in 1880, and in 1895 amended. It 
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has been amended with ^reat care and study, and it is a correct, a 
constitutional, and a sufficient a<*t. Now, I do not ira^pne for one 
moment that the property that is created by this Kahn Act could 
stand as a constitutional property in this country, so that I feel per- 
fectly certain that the trade-mark provisions of this act are noil and 
void, and I fail to see any way in which they could be made effective. 

That same general objection or criticism applies, I am afraid, to 
this whole subject of patent protection and copyright protection, but 
there it is on a somewhat different basis. The Constitution Hoerely 
^ves Congress the right, for a limited period, to give to authcvs and 
iirventors the exclusive right to their inventions and discoveries and 
writings. It does not anywhere say that that power can be used for 
any other purpose, and this act does not create proper guaranties or 
defenses in case the foreign patents are for things that are not patent- 
able, and, while I do not feel anything like so strongly satisfied of that 
as I do of the trade-mark section, still I do not believe myself that 
these provisions of the Kahn Act could be enforced. 

Mr. Kahn. Mr. Chairman, may I ask the commissioner a question 
right there? In regard to the constitutional provision you referred 
to, is^ it not a fact that a great many patents are issued by the Patent 
Ofcce not to the inventor, but to the assignee of the inventor? 

Commissioner Ewixo. Yes; but that, I think, has nothing to do 
with this question. 

Mr. Kahn. I do not know tkbmit that. 

Commissioner Ewing. My criticism, Mr. Kahn,- is this. They are 
issued to the assignee of the inventor, but only upon application of 
the inventor. 

Mr. Kahn. I understand. 

Commissioner Ewing. If he has created his invention and has 
applied lor his patent, he has a property which can' be assigned by an 
instrument in writing. 

Mr. Kahn. He has not a property until the patent is allowed. 

Commissioner Ewino. He has an inchoate property, but tha4: can 
be transferred, and the grant can be made to nis assignee. 6ut the 
statute makes ample provision for defenses. In case the invention 
is not a real invention, it is not patentable. But here comes along an 
act which does not have for its purpose the advancement of the arts 
and sciences by granting to inventors for a limited period the exclu- 
sive right to their invention. It has for its purpose, if you choose, 
the advancement of trade, of the arts or the sciences, or of a world's 
fair by giving to proprietors of foreign rights rights in this country 
in the nature of patents for three and one-half years. Personally, I 
do not believe that it is within the grant of power to Confess by the 
Constitution. But I do not feel, as I said, as well satisfied on that 
point as I do respecting the trade-marks, which, I think, are clearly 
beyond the power of Congress. 

Mr. Metz. Mr. Conmiissioner, is there not one other point? In 
Germany the inventor does not of necessity get the patent ; it is the 
person to whom he sells it In this country you have to put it in the 
name of the inventor and transfer it by assignment. 

Commissioner Ewing. He has to assign the application. 

Mr. Metz. But in this country the proprietor of the patent could 
come in here directly and get the patent that he could not get in any 
other way. 
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Commissioner Ewing. Yes. There is no definition at all, based 
on the idea that the inventor originated this thing and is claiming the 
right, he or his assignee. I feel very confident that that act can not 
be enforced. 

Mr. Oglesby. I should be very glad to hear, Mr. Commissioner, 
what you have to say with regard to the criticism of the French am- 
bassador with regard to the difference in time when the protection 
begins, between the arrival of the article on the ground and its reg- 
istration. 

Commissioner Ewing. Well, I think it is entirely reasonable to 
require that the goods should be actually at the world's fair grounds 
before this protection is granted. Otherwise we should have a chance 
to have registrations filed and the goods never delivered. While 
they are en route they are not going to be exposed to view, and when 
they are on the ground there all that is necessary is to apply to an 
officer to grant a certificate out of hand. I fail to see how in that 
there could be any serious difficulty. 

Mr. Oglesby. With regard to the marking, would it be entirely 
feasible to have these exhibits of small jewelry or fine art??, or nny 
character of exhibit the appearance of which would be marred by 
being marked, inclosed in cases and the proper stamp put on the ^^ase 

Xvv3"J X I 

Commissioner Ewing. I think that the marking provision of the 
general statute would amply cover that, and I do not see any reason 
Avhy that should not be adopted. 

Mr. Metz. Mark them as a group, instead of individually. 

Commisioner Ewing. There is one other point about this matter 
that is raised, the charge that the man who infringes is a thief. 
Well, in a sense that is true 

Mr. Nolan. Understand, Mr. Commissioner, it says " willfully." 

Commissioner Ewing. Yes; willfully. Pretty much everything is 
done willfully ; if there is any attempt at all to copy the thing, the 
acts that are proven are willful acts. Really, that does not 
protect anybody. It comes down solely to the question whether this 
man did certain acts which resulted in his taking advantage of what 
was exhibited. It is an ordinary case of infringement. It would not 
relieve or change our statutes in the least if you put in " willful in- 
fringement." The person who manufactures and puts out the thing, 
it seems to me, would certainly come within the meaning of the 
Kahn Act or any other act. It would simply be the question. Are 
they the same thing? If a person goes right there to the fair grounds 
and copies a design and puts it into some goods, this act we are 
proposing would amply protect the owner of those goods. 

Mr. Nolan. Does not this simply transfer it from our present sys- 
tem, which forces a man to go into the civil courts to get redress, and 
put it into the criminal courts? 

Commissioner Ewing. Still it does not alter the copyright pro- 
vision at all. 

Mr. Nolan. I mean on the question of patents and models. 

Commissioner Ewing. On the question of patents it certainly gives 
remedies that are in the nature of criminal remedies. 

Mr. Nolan. Yes; it merely transfers it from the civil court into 
the criminal court. 
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Commissioner Ewing. That part of it ; yes. 

Mr. BoGERS. Mr. Commissioner, is there not a difference between 
a jury sitting there and determining whether or not a man is guilty 
of stealing a machine and the case of a court — whether with a jury 
or not — sitting there to determine the destruction of papers which 
relate to an invention inherent in that machine? I think everybody 
recognizes the difference in the difficulty with which you can convict 
the man of actually taking this machine away and of taking these 
papers. 

Commissioner Ewing. I think if the proposition were made here 
to this committee that we introduce into our patent law the remedy 
of fine and imprisonment and the impounding and destruction of the 
goods it would not get through the committee under any circum- 
stances. 

Mr. Oglesbt. And sending a man to jail because his opinion of 
what his rights were might differ from what the courts might hold. 

Mr. Nolan. You are doing that under your customs laws to-day 
with regard to confiscating property. 

Mr. Kahn. And your copyright laws. 

Mr. Rogers. It does not make it right in this case. 

Commissioner Ewing. That is true when you are dealing with 
specific goods in the customs. Of course that is true, but the remedies 
are very severe. 

Mr. Nolan. You are dealing with the frame of mind of an in- 
dividual coming to this country as to what his rights are, unless you 
are dealing with a willful violator of the law. 

Commissioner Ewing. You are dealing with the rights of the Gov- 
ernment and its revenues. 

Mr. Nolan. I paid $14.95 coming into New York from Panama, 
and if I had known I would have to pay it I should not have 
brought the goods along. 

Mr. Kahn. Mr. Solberg, of the copyright office, is here, and I should 
like to ask him how many prosecutions he hears of during the year, 
under the copyright laws of this country, for any violation of copy- 
rights? 

Prof. Solberg. I take it, Mr. Kahn, your question is really aimed 
at how many prosecutions there are under the criminal provisions? 

Mr. Kahn. Yes, sir. 

Prof. Solberg. Very few, I think, have ever been settled in court. 

Mr. Kahn. Yes, sir. 

Prof. Solberg. It is understood that the provisions in the law pre- 
vent the action which brings the matter into court. 

Mr. Kahn. Exactly so; they are afraid of the law and they do 
not violate the copyright. I would like to ask the Commissioner of 
Patents how many suits are brought every year for infringement of 
patents? 

Commissioner Ewing. A great many. 

Mr. Kahn. Yes; because they dare infringe, and they are not 
afraid of any criminal prosecutions. 

The Chairman. Mr. Pettit, a lawyer from Philadelphia, wants to 
be heard so he can return home. If there is no objection we will hear 
Mr. Pettit now. 
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STATEMENT OE HE. HORACE PSTTIT, ATTORJVET AT LAW, 

PHILADELPHIA, PA. 

Mr. Pettit. J hav€ just a few words to say advocating the amend- 
ment in the Bulkley bill, which is now before the committee. It 
seems to' me that there is no question that analysis will sliow there 
has been a mistake made in the passing of the Kahn bill. The in- 
tention probajjly was good, and, as I read it, I think the Bulkley bill 
covers and includes everything that was intended to be covered and 
included in tixn oi*iginal Kahn bill, but, unfortunately, the wording 
of the bill is such that great confusion is going to occur doubtless in 
its administration, especially in regard to patents for utilities, which 
j^mtter ha,s been referred to and so clearly pointed out by the com- 
missioner. 

In the case of designs and copyrights, where tlie matter can be 
viewed by a comparison, it is a very easy matter, and the question of 
infring^niiept or noninfringement is very clear, but in the case of a 
process, in the case of a machine, where the claims go to the effect 
of the workings of the machine, it is going to he a very difficult 

Proposition and ooie that would require very careful examination 
rfore any rights could be granted. 

{jTow, th^ qu/estion has been raised, and I think it is a very impor- 
tant one, of the constitutionality of this act. I doubt very much 
whether tine courts would sustain this act if passed, and therefore the 
foreign exhibitors wpuM be without remedy, and I think vv^e must 
consider it in that light. The Constitution gives to Congress the 
pow^r Ofily to grant to authors and inventors the exclusive right for 
a limited period of time. Now, in this case the Kahn Act provides 
that the proprietor of the popyright or of the foreign patent, who 
need not b^ the inventor, shall be entitled to this exclusive protection 
for this limited period of time. Therefore it is obviously in contrar 
vention of the Constitution, and it is assuming e ri^t cm the part 
of Congress which the Constitution does not give, nami^ly, it is giving 
to p. proprietor of ^ pp.t^ent, whether he is at the time tiie inventor or 
whether he is the owner by assignment of the proprietor of the patept 
by compiuhication, as often oceiips in foreign countries — it wxmli be 
giving to him a right which th« Constitution does not give Congreaii 
the power to grant. 

I think that is a very important consideration, and when that ques- 
tion comes up and a man brings an action for infringement under the 
Kahn Act, he asks perhaps tor a preliminary injunction, and the 
question will l>e raised at once ; and I doubt very seriously whether » 
preliminary injunction would be gmnted, and therefore tWre will be 
no remedy should the act be declared unconstitutioiiaj. 

What appears to me to be the difficulty, as I see it, in this queatioB 
is to deal fairly with the foreign Governments in the proposition, oncf 
we want to do that. Now, from the correspondence that has been pre- 
sented here, as I understand it, all that the foreign Governments re- 
quired or asked originally is what is substantially in the Bulkley 
bill; that is, protection as against copying designs and copyrights. 
Therefore we grant to them enactly or practically all that was origi- 
nally intendeoT 

Looking at the Kahn bill from a legal standpoint we find that there 
were numerous defects and matters which were overlooked. We find 
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that the foreign applicant does not need even to have registered his 
invention in order to secure the exclusive protei^tion. Of <H)urse this 
certificate that he gets is not a patent, as pointed out by tlie commis- 
sioner. It is a certificate. It is merely a right to exclude others. 
There is nothing in the law which says that he shall have the exclu- 
sive right to manufacture, sell, or use; it is merely a certificate show- 
ing that he has the right to exclude others for that limited period of 
time. 

That is going to work, in my mind, a ^reat hainiship on many 
manufacturers. I represent a number of clients whose industries, I 
think, would be very considerably affected. For instance, I might 
name the talking machine^s. Talking machines may he imported. 
There are some of them patented abroad, under foreign patetits, which 
could not perhaps be patented in this country. Those machines 
would come in here under the guise of a foreign patent ami would be 
exhibited in the Panama Exposition and a certincate issued of three 
years- proprietorship. The result would be that we would perhaps 
be infringing, technically, some of those rights, which could never 
have been protected under the patents of the United States. 

The Chairman. May I ask you a question there? I understand 
your position to be this : Take the talking-machine <>oiapaiue&, aome 
of whom you represent here. They have weir patents that have been 
granted abroad, and probably those patents have run for 5 or 10 years. 

Mr. Pettit. Yes, sir. 

The Chairman. Now, then, if a foreign talking-machine concern 
should send talking machines to the exposition grounds and they 
have a patent in their own country, do you think that your selling 
your patented machine in conflict with theirs after the exposition 
en<ied would put you in the position of infringing their patent? 

Mr. Pettit. During the tnree-year periotl? 

The Chairman. During the three-year period. 

Mr. Pettit. I think it would, provided our maohine cont«iiied some 
construction which they had patented abroad under right which they 
could not have gotten here. . 

The Chaibman. And you have a patent now? 

Mr. Pbttit. Yes, sir. 

The Chairman. These machines can not possibly come in for some 
months yet? 

Mr. Pbttit. No, sir. 

The Chairman. Do you think that your patent that is valid now 
could be an infringement on those patented machines that may come 
in for three and a half years? 

Mr. Pettit. I am speaking of improvements and new constructions 
whicli we are constantly adding to the machines. Tlie machine might 
embody some improvement that might come in as having been patr 
ented under a German patent which would never have been granted 
here. They have certain classes of patents. 

The Chairman. I can see where we might get into trouble writing 
patents on your machines that were taken out after tlieir machines 
were shipped here, 

Mr. Pettit. It is quite possible, on the other hand, reading the 
Kahn Act as it stands, that, supposing we had had it before it came 
into this country, the proprietorship abroad in their foreign patent 
would warrant them in getting a certificate here, which, according 
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to the Kahn Act, would preclude us, even though we might have manu- 
factured it here before, and that is my position. 

Mr. Kreider. And secured a patent ? 

Mr. Pettit. And secured a patent. There would be great dif- 
ficulty and many intricacies involved in the situation. So when we 
analyze the act we find it is going to operate most unfairly with 
American manufactures. 

Mr. Oglesby. May I ask a question? Suppose you were manu- 
facturing a machine in which j'^ou were using an appliance which was 
not patentable here at all. It may have been patented heretofore, or 
the patent may have run out, or else it was nothing new. They 
might come in here with an appliance of that character and file a 
certificate and stop you from making a machine which you had pre- 
viously been manufacturing? 

Mr. Pettit. And under the Kahn Act they could do so. 

Mr. Noi^N. Will you point out the specific language under the 
Kahn Act under which you think it could be done? 

Mr. Pettit. The Kahn Act provides that the proprietor of any 
foreign patent may register his certificate here in this country 

Mr. Nolan. Will you read the law and elaborate on it and make 
that point clear? 

Mr. Pbttit. Section 2 provides : 

And the proprietor of any certificate of registnition, copyright, trade-mark, or 
patent issued by any foreign Oovernnient protecting any pattern, model, design, 
copyright, trade-mark, or manufactured article Imported for exhibition and 
exhibited at said Panama-Pacific International Exposition may. upon presen- 
tation of satisfactory proof of such proprietorship, obtain without charge a 
certificate from said branch ofllce. 

Now. of course, he who has a certificate is entitled to the pro- 
ceeding; provided for in the third section. 
Mr. Nolan (reading) : 

It shall be legal evidence of such proprietorship. 

Mr. Pettft. Yes; that is right. But anything that is patent*?d 
to that proprietor, whether he be the inventor or not, would be the 
subject matter of the certificate in this country which the American 
manufacturer would be precluded from making, whether he had made 
it before or not. 

Mr. OoiiESBY. And he would have to defend his right in court. 

Mr. Pettit. He would have to defend his right in court. So it 
seems to me that it is going to occasion great confusion, and is going 
to be greatly to the detriment and prejudice of the American manu- 
factui'er. I appreciate the difficulties of the situation, and I think 
we ought to play fair with the foreign Governments, and I think 
we are obligated to do that, but it seems to me that all the foreign 
governments have asked for is really what is incorporated to-daj^ as 
we have it in the Bulkley bill, and* all that Mr. Kahn probably in- 
tended originally to give them — perhaps a little more — but the 
Bulkley bill practically covers it. 

I would suggest, as far as the Bulkley bill is concerned, that it 
seems to me we ought to state there that the jurisdiction of the pro- 
ceedings shall be in the United States courts. Nothiiiir is said in the 
Bulkley bill regarding whicli court shall have jurisdiction. The 
subject matter is not a patent ; it is a certificate of exclusive use. 
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I think also, perhaps, that the provision as to marking might be 
amended to satisfy the Fi^ench ambassador, and that it could be done 
without any difficulty. There are a number of other things, such as 
the provision regarding the destruction of property, which I do not 
think are proper in a law of this kind. It is not pertinent to our 
present patent laws. The owners of United States patents do not 
have this right, and I doubt very seriously whether the rights should 
be extended under this act. 

I thank you, gentlemen, for the time you have given me. 

Commissioner Ewino. May I say one more word in reply to the 
French ambassador's criticism that designs for manufactured arti- 
cles are not protected ? I think he is mistaken as to the meaning of 
the act in that respect, because, of course, designs are not protected 
only as they are used in manufacture. 

The Chairman. Now, gentlemen, we have Mr. Putnam, the Libra- 
rian of Congress, with us, and he has some suggestions he would like 
to make. • 

STATEMENT OF HON. HEBBEBT PVTHAH, UBBABIAH OF 

GOHOBESS. 

Mr. Putnam. Mr. Chairman, as the commissioner has defined at 
the outset his attitude in relation to this matter, so I should define 
the attitude of the copyright office. The Kahn Act. as we under- 
stand it, was intended to encourage exhibits fn)m foreign countries 
in San Francisco. It proposes encouragement by granting special 
protection for a particular period. Now, as we have read what has 
been described as the Bulkley bill — as to which we were not con- 
sulted in advance and had no notice until we saw it in print — ^it 
narrows the area of the subject matter by withdrawing from the 
subject matter to be accorded protection trade-marks and all pat- 
ents, except design patents. On the other hand, it proposes to imposp 
on the copyright omce, through its branch there, the registration and 
the administration of the service with reference to models and 
designs. 

Now, in so far as this bill narrows the area of protection by its 
omissions the copyright office has no opinion to offer, of course. It 
is not our affair. In so far as it transfers to the copyright portion 
of the branch office a duty with reference to the designs we. of course, 
have to consider the effect. Now, designs of an artistic nature are, 
according to our understanding, very properly within the field of 
copyrights. As to other designs we are not aware of any adequate 
warrant. Designs included under the description " designs for anv 
manufactured article to be administered by the copyright office^' 
would bring within the scope of the copyright protection a subject 
matter which has not heretofore been regarded as within that scope. 

We would suggest, therefore, that if the function is to be vested in 
the copyright office of handling models or designs to be protected, 
there ought to be that limitation that they are models or designs of 
an artistic nature. With that, of course, we have no objection to the 
proposed function of the copj'rrght office. 
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On the other hand, in administering the copyright service, the pur- 
pose being to encourage the propri^/cr8 of foreign copyrights of de- 
signs of an artistic nature, we should think it very unfortunate if a. 
procedure were prescribed which would be in the case of certain for- 
eign countries impracticable. Tlie Bulkley bill provides for a cer- 
tificate of proprietorship, identifyini^ the article. Now, so far as we 
are aware, there are only a few foreign countries in which there is ft 
registration at all, or a registration so definite so as to ]:)ermit of an 
identifying certificate. In the case of copyrights, dii^inguishing ttiat 
from the case of patents, the registration is of a claim. That is all it 
is under our present laws. It is a claim, and at most that. It i« a 
claim abroad. With us it initiates, in form, in procedure, in the 
copyright office, but from mere publication of the book. It s<3 orig- 
inates customarily in countries abroad. We should think that for 
the purpose of this project, the special protection for a particular 
purpose, and in order to establish a prima facie claim, it would l>e ad<?- 
quate to re(juire an affidavit under seal in the case of all articl4?s to l>€ 
registered m the copyright office. An affidavit abroad is regarded 
with a solemnity far beyond that with which it is regarded m this 
country, and even a criminal prosecution may follow a false a'ffidavit. 
At all events, of course, protection would not be sustained against in- 
fringement in the courts of law if the affidavit were not sustained 
in case of litigation. 

With regard to the notice, we do not see that it should be nece»»sary 
at the exposition to provide that every article should be distiiictly 
marked. A general notice in connection with the exhibit shoiild be 
sufficient. That a notice should be attached to any copy of the article 
sold thereafter would be, of course, reasonable, but such a notice as 
under our copyright act is presumable in the case of a work of art 
would be inadequate, our purpose and our interest being not oon- 
cerned with the omission of any subject matter, as to whicn we liave 
no opinion to offer, but solely with tiie proper aiisurance and effect of 
the provii^ons concerning copyright. Any measure we should pro- 
pose would have the intention in principle of giving effect to the 
Kahn Act, and not of merely amending it with the implication of 
annulling any of its provisions. 

Now, m case vou decide to omit patents, except designs of an 
artistic nature, from the law, tliese suggestions as to how in that 
case should be expressed the rest of the subject matter are embodied in 
a bill that was introduced yesterday (H. E. 10737), and it is for the 
purpose of bringing this to your attention that I have made the ex- 
planation I have. 

Mr. Ogi^esby. Do I understand that you object to our enlarging in 
this bill the cope of your authority and duties ? 

Mr. PiTTNAM, Mr .Chairman, our office is an office of copyrights. 
If thej^ are to be designs not of an artistic nature, and therefore not 
recognized heretofore as within the field of copyrights, that are to 
registered at San Francisco, we do not see why they should not be 
registered in a portion of the office maintained by the Patent Office 
or some other, or why the copyright office should have to do that 
which has not heretofore been within the province of copyright. 

The Chairman. Is that the provision of the Bulkley bill — that 
you will be reauired to handle a subject matter you are not required 
to handle now? 
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Mr. Putnam. Yee; because it covers designs applied to any sub- 
ject matter, whether or not they are designs of an artistic nature. 

Mr. Oglesby. Are you prepared to state whether there will be any 
material increase in the cost of maintenance of an office thjere ? 

Mr. Putnam. I think it might be simply a matter of clerical 
force, unless there were overhead charges. 

Commissioner Ewino. My reason for adopting the plan I did was 
this: I wanted to avoi,d the possibility of any rights granted being 
lost because the registration ought to have been in one office instead 
of the other. 

Mr. Putnam. I could not, Mr. Chairman, point out any fatal con- 
sequences that would arise from the inclusion of designs of an 
artistic nature or otherwise. I must point out, however, that it is 
ai subject matter with which copyright has nothing to do. 

Mr. Ogcjbsby. The Commissioner of Patents is willing that yoH 
should have the honor. 

Mr. Putnam. Usually Government establishments are more prone 
to be acquisitive than to be unselfish and relinquish duties, but this 
bil! transfers to us something that has heretofore not been within 
our province. _ ^ 

Mr. Kahn. May I ask you a question or twof The Kahn bill, in 
its original form, was sent to you for a report or such miggeetions as 
you mi^t have to make ? 

Mr. Putnam. Yes; the original act was in its draft befoi'e us for 
suggestions. The p^ialties prescribed there, of course, are the penal- 
ties carried by our present copyright art. 

Mr. Kahn. And you wrote a letter making on« or two suggestions 
about those 1 

Mr. Putnam. Quite so, Mr. Chairman, in so far as it concerned 
the copyright. We have nothing to do with the province of patents. 

Mr. Kahn. Yes, sir; and those were embodied in the bill, just as 
you suggetsted them, were they not ? 

Mr. Putnam. I think so. Of course, the register is here, Mr. 
Chairman, and it is only in a supervisory relation to his ol&cie that 
I have made the statement that I have made. 

The Chairman. It has been suggested by several Members of the 
committee that it is now 12 o'clock, and we have no authority tjo sit 
while the House is in session. We might make some arrangement or 
have some understanding about further hearings on this bill. 

BTATEJKEm OF KB. AUn^H WllXOfSOV. REPIlESEHnFfi THE 
MEW YOUK COUimr 9Aft AS80CU7I0N, REW TOBK CITY. 

Mr. WiujLiNSON. I represent the New York County Lawyer*' Ajiso- 
eiatioiii composed of some 3,600 lawyeiu This matter was submitliad 
to our trustees, and referred to our patent committee. We have no 
piwent interest in this matter, but I wish to state here our attitude, 
which is that of our committee. 

We entirely approve of the purpose of the Kahn Act. that every*- 
thing be done that can be done to encourage exhibitors and promote 
friendliness between nations. Our position is illustrated by yrhat I 
heiLrd at an entertainment last night. I hurried away last night in 
order to catch the train, from a festival of which the feature was 
a diort play and a poem by Alfred Noyes, the pbiy depicting the 
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horrors of war, the poem in favor of peace. You see the applica^ 
tion. It seems to me that the industrial bonds between the countries 
is going to do even more to do away with the horrors of war than 
any altruistic motives. At least, that is the way I feel, and that is 
the attitude of our committee. 

Of course, everything that helps California helps the country. I 
am going to the exposition; I am planning to go. Our attitude is 
not one of opposition. I indorse further what the commissioner 
has said and what Mr. Bulkley has said. It seems to me the great 
objections to this law are, first, its very, very doubtful constitution- 
ality, and second, its uncertainty. When you create a crime, as this 
practically does, you ought to make it certain. 

There was a little discussion here in which Mr. Kahn took part 
about the destruction of books. You see it says, in section 3(rf), " to 
deliver up on oath for destruction all the infringing articles, as well 
as all means and devices for making such infringing articles." I do 
not believe a court would ever enforce that, if you carried it to the 
ultimate, but you see there is the uncertainty. 

The language Mr. Bulkley used this morning suggested itself to 
me — ^handing a gold brick to these gentlemen. Suppose we give these 
foreign gentlemen this law, and some judge decides it is unconstitu 
tional and throws discredit on the whole thing. 

I see Mr. Bryan is here, and I shall make only one other sugges- 
tion, brought up by the remark by Mr. Oglesby in connection with 
abuses. Here is what might happen: It has been suggested to me 
by eminent counsel that under this law they could go. to foreigii 
ooimtries and procure patents for their clients — United States citi- 
zens, I mean — which had been refused in this country. You know 
in France there is no examination required. Then they would come 
back and exhibit, and they would get for three and a half years or 
four years a patent which they could not obtain in this country in 
any other way. I am now speaking as against our American citizens. 
If this law is to be enforced in favor of foreigners, it will enable the 
obtaining of patents by foreigners which could not be obtained by 
Americans. I thank you. 

STATEMENT OF HONOEABLE WHIIAM JEKNINOS BBYAN, 

SECEETAEY OF STATE. 

Mr. Bryan. Mr. Chairman and gentlemen of the committee, I 
am not acquainted with the influence oack of the proposed bill. That 
is, I do not know why a law that was passed for the purpose of 
encouraging exhibits at San Francisco should be so soon assailed. 
I am not prepared to discuss the reasons that may be given for the 
changes that are suggested, but I desire to present this thought for 
your consideration. 

The bill as it was passed and became a law is known to the pros- 
pective exhibitors, and they have counted upon it in the preparation 
of their exhibits, and I am informed that a change in this that would 
be detrimental to them would have the effect of discouraging if not 
of defeating many of the exhibits. And this has been brought to my 
attention so forcibly that I am convinced that in some cases it might 
determine whether a country would be represented here or not. I 
have heard some very earnest protestations made against the pro- 
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posed change, and I simply wanted to say, as one interested ofBcially 
as well as personally in the success of that exposition, that I hope 
it will not be found necessary to change the act as it now stands. 

If there is fear, I suggest that might be obviated by administration, 
without the necessity for legislation. If you think that frauds may 
be practiced, if those possible frauds are known in advance it might 
be possible to prevent them. The administration of a law is about 
as important as the law itself, and while I am not informed as to the 
particular things you fear, I suggest that you consider whether any 
such dangers might not be obviated, and the evils prevented by rea- 
sonable rules made for the enforcement of the law. 

Coming into contact as I do with those who represent foreign 
exhibitors, and knowing their views and their point of view, I 
thought it was my official duty to appear before you and express the 
hope, the very earnest hope, that you might not find it necessary to 
change that law. I recognize that a small change in the law might 
not affect exhibitors if thev were as fully informed as to the reasons 
for a change as you are who would make it, but you must remember 
that when a promise has been held out and then is withdrawn, or a 
right recognized and then limited and restricted, you have to risk 
the misunderstandings if not the misrepresentations that are liable 
to occur when you are speaking to people far away, and speaking 
to them through another language. So I should say it would require 
a very fatal defect in this law or a very obnoxious clause in it to 
justify a change when that change may mean so much of harm to a 
great exposition which, in some respects, is unlike anything we have 
ever haa before. 

As was suggested by President Moore the other night, we have been 
commemorating events; we have been celebrating anniversaries of 
things accomplished. On this occasion we are celebrating an accom- 
plishment that opens a new era, and we are inviting all the nations 
to participate, because they are all interested, and there has been a 
very general acceptance. We are expecting others to accept, but 
from what I have heard from very eminent representatives of for- 
eign countries^ I am satisfied that a change in this law that would 
restrict the privileges that have been granted or limit the rights that 
have been recognized would be a very serious thing and one that it 
might be very difficult to satisfactorily explain to people in other 
lands. 

The Chairman. Mr. Secretary, may I ask you one question? 

Secretary Bryan. Yes, sir. 

The Chairman. Have you any information to the effect that any 
of the foreign nations are hesitating at this time about making ex- 
hibits at the World's Fair on account of this? 

Secretary Bryan. One very important one. 

The Chairman. Are there any further questions? 

Mr. Callaway. From representations tnat have been made here, 
the exhibitors of a foreign patent, that would not have the right pos- 
sibly of patenting in this country under any circumstances, would 
under the Kahn Act have the same privileges as if it could be pat- 
ented for three and a half years. Uould we not amend the Kahn 
Act somewhat so as to give the foreign patentee exhibiting at San 
Francisco the sole right that an American would have, or that he 
would have coming in here in an attempt to obtain a patent, and not 
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give him a right, stinply because he exhibits his article there, that he 
could not obtain in any other way? 

Secretary Bryan. Do you ni^an to say tliere are st)fne cases where 
men wouhl come in with patented articles who could not get a patent 
here at all 'if 

Mr. ('allaway. Yes, sir; who would not be entitled to a i>atent, as 
in a case where the rights have expired in this country or where the 
article has been patented in this country. , 

Secretary Bkyan. Then, to make tine law as you suggest would be 
only another way of saying he could not come in at all. If be could 
come in (miy on the same footing as an American and the American 
could not come in at all, then it would shut hin> out i 

Mr. Callaway. It would not shut him out, but if would not gifve 
him any patent rights in this cmmtry. 

Mr. C'lakk. Mr. Secretary, you spoke of regulating some of these 
matters by administration. Did you hear Mr. Wilkin«m's last stote- 
nienl wit a reference to tlie patents under the P>ench Qovernmeirt? 
For instance, as I understood him, lie said this: That there are w» 
particular recjuirements for obtaining a patent under the Frehch 
Government, that no examination h reijuire<l, and he suggested that 
American citizens might go to France, patent an article which could 
not be patented in this coimtry, bring it to the San Francisco Ex- 
position, and thereby secui-e three and one-half years of patent rijfht* 
in this c<)untrT. Nmv, do you think tliat sitilatMm cmrfd be cured by 
administration? 

Secretary Bkyan. I should want, of course, to examine the proviaoo 
that is complained of, but I am inclined to think that rf Irtw {>assed 
for tlie l)enefit of foreig:ners could not be taken advantage of by an 
American, lunvever imluect his metliod of proce<lure. 

Mr. Clark. This law, you know, specifies the proprietors ol 
patents. 

Mr. OuLKSHV. Mr. Secretary, assuming that Congress felt it was 
necessary to make some amendments to this bill to protect our own 
citizens, and tliose amendments were accompanied bv aft explanation 
which showed that the change was rather technical tlian material and 
that it did not really deprive the foreign nations of any ri^ts thjit 
they had a i*ight to think they had before, I assume we could depend 
entirely upon tlie Secretary of State's Office to aid in the distrifbii*ioi* 
of this' information to explain to foreign Grovernments exactly what 
this change was? 

Secretary Bryan. You could rely upon the department to do what- 
ever was possible, but yon would have to ccmsider w^hat is possible 
and the difficulties that one has in conveying such a piece of informa- 
tion to those in another country. And it it is a very small and 
teclmical thing, I should (}uestion whether that kind of thing would 
justify a change that would make an explanation necessary. And 
if it were a serious thing it would not be easily overcome by an ex- 
planation. 

Mr. OoLi':sBY. I might say, Mr. Secretary, that as far as I am con- 
cerned and from expressions that have been made, I think the at- 
titude of the committee is that the principal difficulty under which 
we labor is the fact that any change here might serve to embarrass 
your office, and that it was out of consideration for your office 

Secretary Bryan. And that is the very reason why I am here. 
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Mr. OgLiESBy. The very situation in which you would be placed is 
one of the most serious considerations we have before us. 

Mr. Nolan. Mn Secretary, the broad statement has been made 
here, by a gentleman in favor of the Bulkley bill and by the C'ommis- 
sioner of Patents, that under the Kahn hiw it would be possible for a 
foreign exhibitor to copy some American article that is patented 
under our American laws, take it to France or some other Euroj^ean 
country, secure a patent upon it there, bring it to the San Francisco 
Exposition for exnibition purposes, and thus deprive our manufac- 
turers from using a trade-mark or manufacturing that patented arti- 
cle. That is the far-reaching argument that has been used here as a 
reason for amending this bill. Have you examined the bill on those 
lines? 

Secretary Bryan. I would not he willing, without having formed 
an unchangeable opinion, to challenge the opinion of the Commis- 
sioner of Patents. But I would say tnat, even if you were convinced 
that a thing was possible that wa.s not desirable, it would still be 
worth while to consider whether the advantages to come for this 
particular limited period would be sufficient to overcome the dis^ad- 
vantages of the undesirable thing. 

Mr. Kriedkr. Mr. Secretary, as I understand it, the objection is to 
amending the law by the adoption of the Bulkley bill. From the 
representations made here it would seem that tliere are some serious 
possibilities of infringement w^hereby our own manufactures would 
be seriously handicapped. In case the committee felt that, in justice 
to our own pet^lc, there are points that should be protected it would 
be easier simply to add a clause to the present law saying that noth- 
ing in this law shall be so construed as to allow the doing of these 
things that it is repi*esented it is possible to do. By the aadition of 
such a clause to our present law would it be easier for the Department 
of State to have foreign countries understand that it is merely to 
guard against fraudulent action that is anticipated by the Amer- 
icans ? 

Secretary Bryan. It would be difficult to express an intelligent 
opinion without having the phraseology of the law and the phrase- 
ology of the amendment to examine. But, generally speaRing, I 
should say that not every possibility ought to be resrarded as a proba- 
bility. \^"e pa.ss very few laws that prevent possibilities ; we are deal- 
ing largely with probabilities. But even if you fonnct a probability, 
then the question is whether the evil that would prolwbly come is 
greater than the good that would offset it from this exposition. So 
that, in the first place, I should not regard every possible thing as a 
thing worth legislating against, a-nd I should not regard even a prol>- 
able thing as sufficient unless the injury were so« great as to offi»et 
the advamtage that is expected to come from the law that was pa«se(t 
But, as to the department, it will find it easier to explain in propor- 
tion, as it has little to explain. The more you do the harder our work 
is going to be, anc! I hope you will not find it necessary to do any- 
thing. 

Mr. Moss. Mr. Secretary, if the Kahn bill does work injustice, then 
the sooner date time of it expires the better. Would there be any ob- 
jection to amending the last clause of that bill, section 6, which pro- 
vides " that the rights protected under the provisions oi this aet shall 
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begin on the date of the arrival of the pattern, model, design, copy- 
righted article, trade-mark, or manufactured article so imported for 
exhibition within the grounds of the Panama- Pacific International 
Exposition at San Francisco and shall continue for a period of three 
years from the date of the closing of said exposition" — amending 
that to read, " shall continue for a period of six months from the 
date of the closing of said exposition," or even a short time? 

Secretary Bryan. Mr. Kahn says they wanted five years, and 
you evidently cut the time down. I should say that the force of their 
objection would increase as the time asked for decreased and would 
decrease as the time asked for increased. They asked for five years ; 
you gave them three. You have already cut off two years from their 
request. If you cut off any more time you can see that the more you 
cut off the greater the objection would be. 

Now, I am not prepared to say whether that particular thing, if 
that were the only thing, would raise a serious objection. I should 
have to consult those who knew more about what the exhibitors were 
expecting any of the things that combined to bring them here. Of 
course, every man who comes privately as an exhibitor comes be- 
cause of the advantage he hopes to get out of it, and the more that 
advantage the more likely he is to come; the less the advantage the 
less likely he is to come. 

Mr. Moss. But what advantage will jthere be to him after this ex- 
position is over to still retain that certificate and have it enforced — 
what particular advantage — that is, what legitimate advantage ? 

Secretary Bryan. I suppose, the disposing of things that he had 
on hand. The shorter the time for disposmg of those things the 
greater the chance of inability to dispose of them. 

Mr. Hill. Mr. Secretary, there has been one argument made here 
by Commissioner Ewing and tw^o or three others that possibly this 
law is going to turn out to be unconstitutional. If that question arises 
in the courts about the time they land over here with their goods or 
shortly afterwards, during the progress of the exposition, and the 
courts hand down a decision declaring the Kahn Act unconstitu- 
tional, what sort of position will they be in then? Of course, the 
State Department will not be hurt? 

Secretary Bryan. I should say that if the men who want this 
changed thought that, they would not expect very much of a change. 
I hardly think that that argument could come with much force from 
those who are objecting to the act, because if the courts did decide 
that, it would confer upon them a much greater advantage than they 
could get by amendment. 

Mr. Hill. I understand from the arguments offered here by every- 
body opposing the Kahn Act that they do not object to the sentiment 
of the Kahn Act and that they are not enemies to the foreigners 
who come here. There are gentlemen here representing the bar 
association who think that the law is bad in form and may not do 
that which it was intended to do, and if it does not do that it mayleave 
us all back in the position that we were in at the Chicago and St. 
Louis expositions. So it is more a matter of remedying the form 
that they think is bad and not so much to lej^islate against the 
foreigner that is coming here to make an exhibition. 

Secretary Bryan. My observation is that amendments of a bill 
can better be left to its friends than to its opponents. And those 
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who are interested in patents and who feel that any liberties or privi- 
leges extended to those people would to that extent interfere with 
the patents in this country, would not be, to my mind, the safest 
advisors as to the amending of this law, if any remedies are needed. 
And if it is true that this may be unconstitutional, I should think 
they would be very glad to rest their cases on that. Speaking for 
the department, I should much rather risk a decision of the court 
than the effect of an amendment. 

Mr. Oglesby. The anxiety seems to be that that would leave us 
open to the charge of bad faith, if we believed in advance that it 
was unconstitutional. 

Secretary Bryan. I think the responsibility w^ould fall upon the 
exposition that desired it, and not upon the members of the com- 
mittee. 

Mr. Metz. You take the st4ind, or rather the department takes the 
stand, that it will be better to injure some one, provided the net 
result of the fair at large is to be an advantage, and let it go at that? 
I do not believe in injuring anybody. If any American owner of a 
patent or trade-mark has any rights we should protect him first, and 
not expose him to any action oi injunction by a foreigner. Certain 
countries can come here, exhibit their product under a trade-mark, 
and then we may have only a common-law right in this country, 
and they may get an injunction and put upon us the duty of proving 
that we are not infringing. 

Secretarv Bryan. It would be tried in an American court? 

Mr. Metz. Yes ; but it puts upon the man who owns the patent the 
onus of proving it in the court and going to the expense of prov- 
ing it 

Secretarv Bryan. Would an American court hold that a foreigner 
could do that, and then prohibit a man that had a patent here irom 
selling his goods? 

Mr. Metz. All right, but don't force them to go into court. 

Mr. Nolan. One case would settle the whole business. 

Mr. Metz. I should not be compelled to go to court against a man 
that has no rights whatsoever in my own country. It takes me out 
of the market for the time being for the benefit of this man 

Secretary Bryan. Even if it were decided in your favor? 

Mr. Metz. Eventually; but I am out just the same. 

Secretary Bryan. If the possibility of lawsuits is the thing you 
are trying to prevent, you will be unusually successful if you frame 
a law that will prevent that possibility. It has not been found easy 
in other places. 

STATEKEirr OF HON. JTTLI1TS KAHN, A MEMBER OF CONGBESS 

FBOM CAUFOBNIA. 

Mr. Kahn. WiU the committee indulge me for just a moment? 
Mr. Chairman, it might be well to go a little into the history of this 
legislation. I introduced the bill after having consulted with some 
of the gentlemen who are interested in the exposition, and it re- 
mained on the files of the House for some little time, probably a 
month or so. It was then, at my suggestion, sent to the Treasury 
Department, to the Interior Department, and to the Librarian of 
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Con ogress for such suggestions or amendments as the heads of those 
departments might desire to make. Each one of those departments 
has some jurisdiction under this bill. 

The bill went to the departments and suggestions were made. We 
assumed that all the amendments the departments had to offer were 
sent to the conmiittee, and we then emoodied those suggestions in 
the draft of the bill which became the law. If other suggestions or 
amendments had been made, we undoubteilly would have accepted 
them, because it was the desire of the exposition people to meet the 
wishes of the three departments. The people of San Francisco and 
of California have gone into their own pockets and raised $17,500,000 
of their own money to act as hosts at that exposition for the United 
States, for this Nation. This bill was submitted to the deparments, 
and the departments made no other suggestions than those which are 
embodied in the bill. 

The European Governments which have been invited to participate 
had a right to expect under those circumstances that the bill was 
satisfactory to the officials of this Government. If any additional 
changes were to be made the departments should have recommended 
them, and they having failed to recommend them, the European Gov- 
ernments are justified in supposing that this bill embodied the views 
of Congress, embodied the views of the departments of the Govern- 
ment that are called upon to put it into enect, and that it embodied 
the views of the President of the United States. 

Mr. Ewing stated that he tried to stop the bill after it had passed 
the House. He could still have gone to the l*resident of the United 
States and have j)ut his objections before him before the President 
approved it, but he did not do that. The bill became a law, and 
many foreign countries, believing in the good faith of this Govern- 
ment, accei)ted the invitation to participate at the exposition. They 
will not exhibit if you change the law. Mr. Jusserand told me night 
before last that the feeling is so intense about it in his country that 
we will not get a French exhibitor if the law is changed. 

Xow, under those circumstances and in view of the manner in 
Avhich the law was framed — and bearing in mind the sentiments ex- 
pressed by the Secretary of State along the same lines — 1 sincerely 
hope that the committee will not change this law. 

T have some matters to propose in regard to various sections of 
the bill, showing why they should not be changed, but I shall not 
take up your time to go into that now. T only want you to know 
the history of this legislation, so you can see that the exposition 
•company acted in absolute good faith and did not want anything it 
'was not entitled to; and, having been ^iven this legislation, the lor- 
<>ign (Tovernments are justified m looking upon any amendment as a 
bivach of good faith on the part of the American people. 

^Ir. MoRinsox. Supi)ose that the great patent lawyers of France 
should say to the manufacturers of France that they were surprised 
when this bill was passed and that the Rulkley bill is a fair propo- 
sition, would they be influenced in any way by their great patent 
lawyers or not? 

Mr. Kahn. T want to say to my friend from Tndiana that this 
whole thing has been stirred up by the patent lawyers of this coun- 
try. I have some of their letters calling upon the manufacturers to 
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write to their Congressmen immediately and tell them of the dan- 
gers that lurk in the bill. Personally, I think those alleged dangers 
are ghosts, absolute ghosts. As was*well said by my colleague, Mr. 
Nolan, if unscrupulous persons were to attempt anything of that kind 
one case brought into the courts would determine the whole question. 
All this fear and apprehension that has been expressed here this 
morning is simply a ghost. 

Mr. Bradford. May I make this suggestion? I am obliged to leave 
town this afternoon to be gone the rest of the week, and Mr. Rogers is 
also obliged to be away for the rest of the week. There will be only 
a few minutes required to present what I have to say. I would 
agree to conclude all I want to say in not more than 10 minutes. 

The Chairman. We have not any authority to sit while the House 
is in session, and they have the Alaska railroad bill on the floor, de- 
bating it now. Of course, I am very sorry that Mr. Bradford and 
Mr. Rogers have to go away, but I had no notice of that. 

Mr. Nolan. Mr. Ewing tells me that I misunderstood him in re- 
lation to the construction he had placed on this, and he would like 
to say a word or two on that line. 

Mr. Ewing. In my argument I did not say that things that were 
known here, that men could not have patented here, could be sent 
abroad and patented and certificates given in San Francisco, and in 
that way a fraud worked practically. I did not say it, because I 
thought there were other reasons that appealed to me more and I did 
not wish to press that point. I do not think that the Kahn Act 
is broad enough, or that the machinery for preventing it is pro- 
vided, but practically I do not believe that it is a thing that will 
come up to any considerable extent. I think it is a case of blackmail 
practically, and would not be likely to be practiced to any consid- 
erable extent. When Mr. Nolan stated that I made that point in 
my argument, I wanted to call his attention to the fact that I did not. 

(Thereupon, at 12.40 o'clock p. m., the committee adjourned to meet 
to-morrow, Thursday, December 18, 1913, at 10 o'clock a. m.) 
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Committee on Patents, 
House or Eepbesentatives, 
Washington^ D. G.^ December 18, 1913. 
Th committee met at 10 o'clock a. m. 

Present: Representatives Oldfield (chairman), Morrison, Clarke, 
Callaway, Oglesby, Kennedy, Moss, Nolan, and Paige. 

Present also : Hon. Thomas EwijQg, Commissioner of Patents ; Hon. 
Julius Kahn; and Edwin N. Borchard, Assistant Solicitor of the 
State Department 

The Chairman. We will proceed with the hearing. Mr. Bradford 
is here. Do you desire to be heard at this time ? 
Mr. Bradford. I would like to be heard a few moments. 
The Chairman. All right. We will be glad to hear you, Mr. 
Bradford. 

STATEMENT OF EKHEST W. BBASFOED, PBESIBENT PATENT LAW 

ASSOCIATION, WASHINOTON, D. C. 

The Chairman. If it will not interfere with your line of thought 
and the wav you expected to present your argument, I would be glad 
if you would take up the Kahn Act, section by section, explaining to 
the committee just what the objections are to the Kahn Act from 
your standpoint and the reasons therefor, if any, if you would as soon 
discuss it that way as any other. 

Mr. Bradford. I shall be very glad to discuss it that way, but first 
would like to make a preliminary statement. I presume it may be 
interesting to know, first, in whose behalf I speaK, and in this con- 
nection will say that, while I am president of the Patent Law Asso- 
ciation, the official views of that association will be expressed by 
membei's of the committee on laws and rules, who are present; and 
while I believe that what I say will be in accordance with the views 
of the majority of the association as a whole, yet I desire to be 
understood as appearing chiefly on behalf of the Federation of Trade 
Press Associations of the United States and also on behalf of the 
National Registration League. 

The first organization held a convention in New York City Sep- 
tember 20, and this Kahn Act was brought up for consideration, and 
at that convention resolutions were adopted pledging the federa- 
tion against the enactment of the bill. It was not known then that 
it had become a law, and a committee was appointed to carry out the 
wishes of the federation in that regard. I want to incorporate in 
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the record a part of their resolutions in order to place that organiza- 
tion on record, as follows : 

Whereas a committee consisting of the undersigned wns unanimously appointed 
and authorized to act for the federation \u opposition to the enactment of 
Buch blU (H. R. 7595) : Therefore be it 

Reaolvedy That this committee, acting under the said unanimous Instructions 
of the federation, does hereby formally register its protest and the protest of 
the federation against the enactment of said bill in its present form, although 
not opposing the spirit of the bill, which, as understood, has for its purpose 
the providing of legal protection tpr original designs and inventions and trade- 
mark proi)erty; be it further 

Resolved, That this committee hereby api)olnt Mr. Ernest W. Bradford, of 
Washington. D. C, as Us counsel to appear and with authority to act in its 
behalf in this matter ; be It further 

Resolved, That this committee pledges the support of the Federation of 
Trade Press Associations of the United States in o])i)osition to the objec- 
tionable features of the bill, being that part of the bill following section 1 
thereof, and urges upon its members active effort to prevent Its enactment. 

Mr. Bradford. The Federation of Trade Press Associations is com- 
posed of 271 trade publications, covering 75 trades and industries in 
this country. It includes substantially all of the trade papers of the 
country. There is hardly a shop or manufacturing establishment in 
the country into which some of these trade papers do not go. 

On November 21 a convention of about 300 representatives of busi- 
ness concerns was held in New York under the auspices of the Na- 
tional Registration League, and that convention adopted these reso- 
lutions [reading] : 

Whereas many manufacturing concerns and others are seriously disturbed over 
the probabilities of contioversies and litigation under the recently enacted 
Kahu Act, with the consequent annoyances and expenses: Therefore be it 

Resolved, That this convention of manufacturers, merchants, and business 
men, while approving legislation to '* protect foreign exhibitors against infringe- 
ment of patents and the unauthorized copying of patterns and designs" and 
desiring In every way to foster the efforts to encourage the exhibition of foreign 
products, yet believe that the present form of the act does not appropriately 
define its purpose and Is unfortunate, and we therefore approve the efforts of 
the National Registration League to secure from Congress correction of the 
act which will relieve it of the provisions which have caused such concern and 
criticism, and recommend that tlie league continue its efforts In this behalf. 

I am counsel for the National Registration League, and therefore 
speak in behalf of these interests, as well as the interests represented 
by the Federation of Trade Press Associations. 

At the outset I wish to state that I question the good faith of no 
man who was connected with the enactment of the Kahn Act and I 
deny the right of any man to question my good faith in advocating 
amendments to the act which seem to me essential to carry out its 
original purpose and also to protect vested American rights. 

There can be no question about the genuine interest which the 
people whom I represent have in the success of the San Francisco 
exposition and their sincerity in a desire to do nothing consistent 
with vested rights of American citizens, to interfere with the opera- 
tions of the exposition company in the direction of inducing manu- 
facturers of this and other countries to exhibit. 

It is idle to attempt to dismiss the opposition to the Kahn Act 
with an insinuating smile and a wave of the hand or by calling the 
objections " ghosts " and the objectors " only patent lawyers," or, 
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as a Washington dispatch to the San Francisco Chronicle put it, 
" patent law sharks." 

Objections have been urged against the act by lawyers of all classes, 
lawyers of the highest standing and repute, as well as men of like 
standing engaged in industrial and commercial pursuits. 

So far as I know, no one objects to the spirit or the intent of the 
law, as understood. American manufacturers are not wholly selfish 
and their attorneys are not entirely devoid of public spirit and pa- 
triotism. The Kahn Act, as it reads, is believed by most lawyers who 
have considered it to be unconstitutional on its face. If it is, is it 
not likely to cause more embarrassment to the Government from the 
charge of acting in bad faith than would come from the correction 
of the law as proposed in H. R. 10310? 

I agree with all that has been said by the Commissioner of Patents, 
by Mr. Bulkley, and others in advocacy of the amendments proposed 
by this bill. They are all sound and entitled to careful consideration. 

I also agree with what Mr. Pettit said, but I do not agree with all 
of his views, if I correctly understood them, relative to the scope of 
the Kahn Act. From the language of the Kahn Act it does not ap- 
pear that infringement and the resulting penalties is in any manner 
dependent upon obtaining a certificate from the proposed branch 
office at the exposition. Tlie branch office is to be established for the 
purpose of issuing certificates " which shall be legal evidence of such 
proprietorship," but the provisions of section 3 are in nowise predi- 
cated upon having complied with the provisions of section 2. Under 
section 3 any person without authority of the proprietor who " copies, 
imitates, repixniuces, or republishes any pattern, model, design, trade- 
mark, copyright, or manufactured article protected by the laws of 
any foreign country by registration, patent^ copyright, or otherwise," 
which is imported for exposition and exhibited becomes an infringer, 
and liable to all the penalties prescribed for the infringement. 

The statement that any article of manufacture which is now free 
from all protection and clearly within the public domain may be 
sequestered therefrom under the Kahn Act to the benefit of the pro- 
prietor of a foreign certificate of protection seems to be received 
with moi*e or less amusement by those who oppose any amendment 
to said act. I nost emphatically agree, however, with the opinions 
expressed by those who have preceded me that the language of the 
Kahn Act Justifies a construction which will be capable of accom- 
plishing just this thing. The simple reading of section 3 and a con- 
sideration of the laws of many foreign countries, such as France, 
Belgium, and many others, seems to me sufficient to make it clear to 
anyone that a claim to such rights as suggested might have reason- 
able and fair foundation under the operation of the Kahn Act. The 
giving of such rights would seem to be clearly beyond the power of 
Congress and probably unconstitutional. This goes back to the 
prcjposition Avhether or not it is better to stand ii]>on an act that 
lias been passed, which is inoperative and can accomplish nothing, or 
to enact a constitutional law that will extend to the foreign exhibitors 
ilip real protection they originally asked for. Shall we give them 
■ Iiat is purely a humbug, a sham, and afterwards be accused of being 
lieksters and cheats, or shall we approach the subject in absolute 
jnoi] faith and do what we can to effec'tivelv correct what was an 
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undoubted mistake in legislation, due to hasty or ill-considered ac- 
tion, or both ? 

It seems to me that the qnly fair thing to do in the interest of 
foreigners, as well as ourselves, is to acknowledge our mistake aiMl 
correct it promptly and honestly, giving our foreign friends a frank 
and accurate explanation of the situation. Personally I do not be- 
lieve that, when they fully understand the matter, the foreign ambas- 
sadors or the other representatives of foreign exhibitors will or can 
interpose any valid or serious objections to the amendments as pro- 
posed in the Bulkley bill. 

On behalf of all the concerns and interests I represent I earnestly 
urge upon the committee the importance of a prompt and favorable 
report on H. R. 10310. 

Passing to the consideration of the Kahn Act, section by section^ 
in my judgment operations under the provisions of section 3 are no 
more dependent upon taking advantage of the provisions of section 2 
than upon taking advantage of the provisions of section 1, which has 
nothing to do with this subject. Each section stands on its own 
merit. Section 2 merely provides that the proprietor of a foreign 
certificate of protection, whatever it may be— patent, copyright, 
trade-mark, or otherwise — may obtain a certificate from this branch 
office which it is proposed to establish in San Francisco, and that such 
certificate will be legal evidence of the proprietorship: not the legal 
evidence of the proprietorship in the invention, not trie proprietor- 
ship in the product, not the proprietorship in the property, but 
merely legal evidence of proprietorship in that foreign patent or cer- 
tificate. In other words, it is to show that he is the foreign pro- 
prietor of that certificate, and nothing more. But section 3, irre- 
spective of the provisions of section 2, goes on to say that it shall be 
unlawful for any person without authority of the proprietor — it does 
not say if he has first registered his foreign certificate — but without 
his authority it shall be unlawful to copy, imitate, reproduce, or re- 
publish any pattern, model or design, trade-mark, copyright, or manu- 
factured article " protected by laws of any foreign country." 

The Chairman. Mr. Bradford, do you think that section would 
have to be read in connection with the preceding section on that 
point or not? 

Mr. Bradford. I do not think so. 

The Chairman. Do you think that it could be stated independently 
of all other sections of the bill? 

Mr. Bradpord. I certainly do. 

The Chairman. And would not be construed as a part of one act? 

Mr. Bradford. I do not think so. 

Commissioner Ewing. Mr. Bradford, how would that word " pro- 
prietor " be defined on the ba^is of what you have said ? 

Mr. Bradford. In anv manner satisfactorv to the couit. In other 
words, I take it that section 2 provides a means whereby an exhibitor 
may be given a legal standing in couil immediately if he wants to 
bring a suit and acquire legal evidence of his right to sue; but it 
does not preclude him from suing whether he obtains his certificate 
in San Francisco or not, under section 3, and satisfying the court 
that he is the proprietor by any other evidence. 
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Commissioner Ewing. Does not section 2 state what a proprietor 
shall be under section 3 ? I mean, is it not a reasonable interpretation 
of tlie act ? 

Mr. Bradford. Possibly, but it does not so state. 

Commissioner Ewing. No ; it does not say so in so many words. 

Mr. Kennedy. Is it necessary to state it? 

Mr. Bradford. If that is what it means, it should be so stated. 

Mr. Kennedy. If it is stated in section 2, is it not unnecessary to 
state it in another section ? 

Mr. Bradford. There is nothing in section 2 connecting it to sec- 
tion 3 or making the provisions of one section in any way dependent 
upon those of the other. 

Mr. Kennedy. If you, as a lawyer, were to interpret this law^ would 
you not take sections 2 and 3 and construe them together? 

Mr. Bradford. Why should you take sections 2 and 3 and oonetrue 
them togetlier more than sections 1 and 3 ? 

Mr. Kennedy. I am asking in relation to those two. Would you 
not construe the whole act if you were sitting as a court and deciding 
a case? Would you not look at the whole act? 

Mr. Bradford. As I understand it, this act was intended to cover 
all the subject matter relating to the San Francisco Exposition — ^to 

Erovide for the admission of all materials or articles used in the 
uildings, etc., free of duty, and also to provide for the protection 
of industrial property which was imported there for exhibition. 
Now, then, section 2, as I read it, merely provides how a man may 
conveniently provide himself with legal evidence of his proprietor- 
ship to his foreign certificate^ to his foreign patent, to his foreign 
copyright, or whatever it may be. 

The Chairman. Mr. Bradford, will you permit me to interrupt 
you? 

Mr. Bradford. I shall be glad to be interrupted if it will assist in 
the matter. 

The CiiAiRAiAN. Section 2 says that upon presentation of " satis- 
factory proof " of that proprietorship, and section 3 says " it shall 
be unlawful for any person, without authority of the proprietor, to 
copy, imitate, reproduce," and so on. What kind of a proprietor is 
that? It seems to me that that is a proprietor who has established 
by satisfactory proof that he is the proprietor. 
• Mr. Bradford. Section 3 contemplates a court proceeding. 

The Chairman. Yes; that is right. 

Mr. Bradford. Section 2 does not. It merely provides one way 
of obtaining legal evidence of proprietorship. 

The Chairman. Yes. 

Mr. Bradford. And the certificate will only show legal evidence 
of proprietorship. If I bring a suit vmder section 3, would it not be 
entirely competent for me to show the court by my foreign patent 
itself, instead of such certificate, that I am the proprietor of the pat- 
ent, and would it not be considered by the court far better evidence 
than any certificate that could be issued by a rubber-stamp procedure 
at a branch office in San Francisco of my proprietorship ? 

Mr. Nolan. Mr. Bradford, right there you seem to want to dwell 
upon the fact that the man gets a certificate there. You have not 
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said anything nor have you touched upon anything about section 2, 
which proviaes the macninery for that man getting that certificate 
at San Francisco, legal evidence of his ownership and proprietor- 
ship in a copyright, trade-mark, or a patent, given to him by some 
foreign Grovemment. 

Mr. Bradford. What does the section say about that, if you please f 

Mr. Nolan. It provides that the proprietor of any certificate of 
registration, copyright, trade-mark, or patent issued by a foreign 
Government protecting any pattern, model, etc., or manufactured 
article imported for exhibition and exhibited at the Panama-Pacific 
International Exposition may, upon presentation of satisfactory 
proof of that proprietorship, obtain without charge a certificate 
rrom said branch office, which shall be the legal evidence of such 
proprietorship. That is the evidence which he produces to get that 
certificate. 

Mr. Bradford. In what way is that inconsistent with anything I 
have said ? 

Mr. Nolan. I am not saying that; but you are dwelling upon the 
fact that all the man has of legal importance is the certificate issued 
by this office. According to this whole i^ection 2 here, he must have 
other legal evidence to get him that legal certificate at San Francisco. 

Mr. Bradford. No ; he must 

Mr. Nolan. He must have it. 

Mr. Bradford. He must simply have proof that is satisfactory 
to the clerk who is in charge of the branch office in San Francisco 
that will induce the clerk to put his rubber stamp on the printed 
certificate. 

Mr. Nolan. It specifies what that proof shall be right in the law. 

Mr. Kahn. May I ask the gentleman a question? 

The Chairman^ Mr. Xolan, a member of the committee, is inter- 
rogating Mr. Bradford. 

Mr. Kahn. May I ask the gentleman a question ? 

Mr. Nolan. I yield to Mr. Kahn. 

The Chairman. Yes. 

Mr. Kahn. Does the gentleman believe that a clerk in that branch 
office at the exposition would simply stamp that certificate without 
first having rules and regulations formulated by the head of the 
Patent OflSie as to what shall constitute satisfactory proof? No 
clerk, you know, would do that without having rules and regula- 
tions formulated by the head of his bureau. 

Mr. Bradford. That may be. Let us admit that, and suppose 
that he does follow the rules and regulations of his bureau for that 
purpose. In the Bulkley amendment a little safeguard has been 
proposed, merely to the effect that the statute shall require these 
foreign exhibitors who want these certificates to show at San Fran- . 
Cisco a duly authenticated copy of their foreign patent, trade-mark,, 
copyright, or other certificates. As I understand it, that simple 
matter is objected to; that simple amendment is objected to by the 
gentleman who asks the question and the friends of the Kahn Act 
as it stands. And why? Simpl.y on the ^ound that any amend- 
ment whatever to the Kahn Act will be considered as inimical to the 
interests of the exposition. 
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Mr. Kahx. Do you not think that in formulating the rules and 
regulations to estaolish satisfactory proof, the bureau chief can make 
such rules and regulations as will cover your suggestion! 

Mr. Bradford. It is possible that he might. 

Mr. Kahn. It is absolutely possible, and it is probable that he will. 

Mr. Bradford. And it is also, it seems to me, a matter of good 
judgment and good legislation to provide in the statute that he shall 
and how he shall. 

Mr. Kahn. There is no doubt but that he feels friendly enough 
toward your side of it to do that very thing. 

Mr. Bradford. The register of copyrights has recognized this fault 
and some need of legislation along this line, as shown by H. R. 10737, 
which he has proposed and had introduced. 

Mr. Kahn. The Librarian of Congress told me yesterday, and the 
head of the copyright office is here to reenforce that statement, that 
so far as their office is concerned the Kahn Act is sufficient. 

Mr. SoLBERG. Will the gentleman allow me to ask him a question? 

Mr. Bradford. I will answer any questions I am able to. 

Mr. Soi-BERO. It seems to me at this point there is a question of 
interpretation of the language of section 2, which could be clarified. 
The act reads [reading! : "And the proprietor of any certificate of 
registration, copyright," etc. 

This seems. Mr. Bradford, to be construed to read : '* The pro- 
prietor of any certificate of registration, the proprietor of any certifi- 
cate of copyright, the proprietor of any certificate of trade-mark, 
the proprietor of any certificate of patent." That is not, I take it, 
the intention of the act. The expression " certificate of resristiiition " 
is tlie common expression in relation to registration made to protect 
a right to a design or model. There is no such thing in general prac- 
tice as a certificate of convright issued by foreism countries. The 
law may be made intelligible, and it seems intelligible or sufficiently 
so, for it reads that a proprietor of anv certificate of registration, 
which means the establishment of the claim in the model or design 
for an article of manufacture; the proprietor of anv copyriiirht, which 
means the establishment of his claim in the copyright, and similarly 
for a trade-mark and patent. 

Mr. Bradford. Mr. Chairman. T was endeavoring to show to the 
committee why it seems to me that sections 2 and 3 of the bill are 
not dependent one upon the other for any rights proposed to be given 
under either. I endeavored to point out that section 2 provides how 
a man may obtain a certificate, which shall be lesral evidence of his 
proprietorship in his foreign rights, whatever they may be. I still 
think that section 2 is directed to that purpose, and to that alone. 

Now as to the modus operandi of issuing this certificate in San 
Francisco I know nothing; and the bill reveals no method by which 
it may be done, except upon producing satisfactory evidence. I pre- 
sume evidence satisfactory to the officer in charge, as has been sug- 
gested, should be in line with the regulations to be provided by the 
^ bureau officer in control. What those rules and regulations shall be 
X none of us know. Section 3 provides what shall constitute infringe- 
^ ment, and it says plainly that anvone who copies, who imitates, who 
V * reproduces any of these things that are protected " by the laws of 
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any foreign country.*' which things are imported for exhibition pur- 
poses and exhibited, shall be guilty of infringement. Now, that is 
the plain language of the section, and whether it is predicated upon 
first obtaining a certificate under section 2 or not does not seem to me 
to make much difference. I do not think it is; but let us suppose 
that it is. Here we get to the scope of the bill. We all know — this 
committee knows, as explained by those who have addressed you 
before — that many foreign countries issue certificates for mechanical 
devices, articles of utility, that are not based upon invention or 
originality. 

I want to elaborate just a little on the example suggested hy the 
Commissioner of Patents in his remarks yesterday in speaking of 
the necessity of having a mark or some notice on these articles that 
are exhibited. He cited the example of an engine that might be the 
subject of protection in France, protected by a French patent, and 
exhibited in San Francisco at the exposition. The proprietor of the 
patent obtains a certificate, upon satisfactory proof, that he is the 
proprietor of the French patent. There is no provision by which 
we may know what that French patent covers, whether it is the entire 
engine that is protected by the French patent or whether it is the 
oil cup or some little valve or other little detail. It is more than 
likely it relates to a detail, because engines of all classes in general 
construction are old. The inventions are directed to small detail^j, to 
parts. It is my belief that the proprietor of the French patent should 
exhibit a copy of his French patent at the branch office in San Fran- 
cisco, in (»rder that the party charged with the duty of issuing the cer- 
tificate may know exactly what French patent is directed to, whether 
it be to the whole article, the whole engine, or whether it be to some 
detnil part. It is not right for American manufacturers and the 
American public to have their rights to the use, to the manufac- 
ture and the sale' of the general construction of that engine, which is 
probably old and probably manufactured in this country, interfered 
with or to legalize any attempt to prevent their further enjoyment 
of those rights as is done in this act. 

Mr. Moss. Pardon me, if I ask a question. Right on that point, 
do you think that any court would say that a man or a corporation 
wliich had been producing an engine or any other article prior to the 
bringing over of a similar article by tlie foreign manufacturer to this 
country to the exposition would be restrained by injunction from 
continuing the manufacture of that article? 

Mr. Bradford. I think that as the act reads, if the act is enforced 
as it reads, it would. My own judgment is that when the court 
reached that question it would conclude about this: ''What the for- 
eign proprietor of the certificate has done is clearly within the terms 
of this act; he has complied with all the terms, the provisions, the 
conditions of this act. Under the act, if it is constitutional, he is 
entitled to stop the American manufacturer from continuing his 
line of work. But Congress has no power to do that, consequently 
this act is unconstitutional." Then you fail entirely to afford any 
protection to the exhibitor. 

Mr. Moss. If the American manufacturer continued to manufac- 
ture something that he had before, prior to the coming over of this 
foreign article, would he be copying, imitating, intentionally repro- 
ducing, or intentionally republishing, which seems to be the real 
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meaning of that section, the article that was brought over by the 
foreign manufacturer? Is your contention that the minute a for- 
feit manufacturer brings over anything that is identical with some- 
thmg made by an American manufacturer that moment an American 
manufacturer has to stop manufacturing? That is what I would like 
to know, whether that is your contention. 

Mr. Bradfokd. I contend that that is the way this law reads. 

Mr. Moss. Do you not think that would be a very, unreasonable 
construction of it? 

Mr. Bradford. I think the court would be compelled to declare .the 
law unconstitutional ; yes, sir; because of that very fact. 

Mr. Kahn. May I ask Mr. Bradford a question? 

The Chairman. Yes, sir. 

Mr. Kahn. You have changed your opinion on this proposition. 

Mr. Bradford. Since when ? 

Mr. Kahn. Since you spoke with me about it originally. 

Mr. Bradford. In what wav ? 

Mr. Kahn. Do you rememlber when you took up a rubber stamp 
that was on my desk and said, " You have been using this for some 
time. An unscrupulous person could take this to France, where the 
copyright laws and the patent laws are rather lopse, get a patent on 
it, make up some similar stumps, bring' them to San Francisco for 
exposition purposes, and get a certificate of proprietorship, register it, 
and then stop you from using this very stamp." I said, " No court 
in this country would issue any injunction to prevent me from using 
that which I had been using before the exhibit was laid down in the 
exposition grounds at San Francisco." And you agreed that that 
was so. 

Mr. Oglesby. He agrees that is so now, but that the act is uncon- 
stitutional. 

Mr. Bradford. I said then and I sav now that by doing that the 
party who did it would comply absolutely with exactly what you 
nave required him to do under section 3 of this act in order to avail 
himself of the protection which you promise under this act. 

Mr. Kahn. But you said that no court would construe that act to 
prevent a man from using what he had been using by giving an 
injunction to prevent its use? 

Mr. Bradford. I say this, that if the court sustained the constitu- 
tionality of the act, it would have to do that very thing. 

Mr. Kahn. Is it your judgment that the court would put that 
narrow construction on it that you are now urging? 

Mr. Bradford. I do not concede that it is a narrow construction, 
because the language is just as plain and clear as can be written in 
English. 

Mr. Nolan. Will vou read that particular language that vou refer 
to? 

Mr. Bradford. It is section 3 [reading] : 

Sec. 3. That It shaU be unlawful for auy person without jiutluu-ity of the pro- 
prietor thereof to copy, imitate, reiiroduce, or republish any pattern, model, 
design, trade-marlc, copyright, or manufactured article prott»cted by the laws of 
any foreign country by registration, copyright, patent, or otherwise, which shall 
be imported for exhibition at the Panama-Pacific International Exi)osltion, and 
there exhibited; and any person who shall infringe the rights protected under 
this act' shall be liable — 

And then follows the penalties. 
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Mr. Nolan. Do you think that any court in the land holding this 
act to be constitutional would put that constniction on section 3 ? 

Mr. Bradix)rd. Why, I think it entirely reasonable to suppose that 
a court will construe an act as it reads wRen its language is clear. Is 
it fair for Congress to pass an act in such plain language as this and 
then depend upon the courts to construe it to mean something else? 
Is not that largely the cause of some criticism of the courts which 
has become popular in recent times ? 

Mr. Nolan. Take this whole act. The court or anybody else, in 
construing it, must necessarily, take the three sections — section 1, 
which provides that all articles which shall be imported from for- 
eign countries for the purpose of exhibition, etc., shall be admitted 
free of the payment of duty, customs fees, and so on ; section 2, which 
provides a system of registration, and section 3, which provides a 
safeguard for those who take advantage of sections 1 and 2 — and 
must necessarily put the same construction upon the act as a whole 
and not upon any particular sentence in the act. 

Do you think, as a lawyer, any court in the land would put that 
construction upon it? Mr. Kennedy asked you that, if you were 
sitting as a judge, would you put that construction upon it, even 
though that could be the construction? 

Mr. Bradford. On section 3? 

Mr. Nolan. Yes. 

Mr. Bradford. I could not put any other construction upon it. 

Mr. Kaiin. Did you hear what the commissioner said yesterday 
about that thing? As I recall, the commissioner yesterday contended 
that no court would put the construction on it that you are now put- 
ting on it. I am not misquoting you, Mr. Commissioner, am I ? 

Mr. Bradford. I have the most profound respect for the opinion 
of the Commissioner of Patents, but I do not necessarily admit that 
my opinion must be controlled by his. I hope we are in accord, but 
nevertheless he must maintain his opinion and I must maintain mine. 

Commissioner Ewing. Are you referring to my remark to Mr. 
Nolan? 

Mr. Kahn. Yes, sir. Mr. Nolan asked you the question as to 
whether any court would grant the use of injunction to restrain the 
user in this country of an article that he had been using prior to the 
arrival of the foreign exhibit at the exposition grounds 

Mr. Nolan. Or manufacturing 

Mr. Kahn. Or manufacturing — because somebody had brought in 
at San Francisco a similar article for exhibition, and claimed the 
right to restrain the American prior user under the provisions of this 
act. As I now recall, you said you did not think that a court would 
do that. 

Commissioner Ewing. Mr. Chairman, the specific question that 
Mr. Nolan put to me was whether a person could get an article which 
was being manufactured here and file a patent abroad on it in France, 
for instance, and then exhibit it. 

Mr. Kaiin. Yes, sir. 

Commissioner Ewing. And then enforce his patent. I said that 
that was a matter of practical blackmail, and that while it might be 
possible under the act, I did not believe it was of serious enough 
likelihood or importance to make it necessary to discuss it, and that 



THE KAHN BILL. 47 

I had purposely omitted any such statements from my remarks. 
Mr. Nolan nad said that I made the remark, and I corrected him to 
that extent. 

Mr. Nolan. That is right. 

Commissioner Ewing. While I am on the subject, I wish to say 
the question to my mind is whether the word " reproduce " is broad 
enough to cover this thing. The wording, as the act stood before its 
final passage, also had the words " or otherwise infringed," which 
did broaden that out, and at Mr. Moore's suggestion the words " or 
otherwise infringed " were stricken out. I think that, in my own 
opinion^ it is quite doubtful, very doubtful, whether the court would 
interpret that as broad enough to cover the matter that is now under 
discussion. Of course, I do not mean to say that Mr. Bradford is not 
entitled to his own opinion. I think that, taking " reproduce " to 
mean " reproduce " in the sense of going to the thins: that was 
exhibited as the original. 

Mr. Kahn. Exactly. 

Commissioner Ewing. To make sure I am not mistaken about that — 
the change — ^I want to refer to the act as it passed, or as it was in 
the House, to see whether that statement is not there. 

Mr. Bradford. It is. 

Commissioner Ewing. The words " or otherwise infringed." 

Mr. Bradford. It is in Senate bill 2433. 

Commissioner Ewing. And those words were taken out? 

Mr. Bradford. Yes. 

Mr. Kahn. That is correct. 

Commissioner Ewing. Thus limiting it more strictly on that point. 

Mr. Kahn. That is right ; I put that language in at the suggestion 
of your predecessor. 

Commissioner Ewing. You struck out the words " or otherwise 
infringed "? 

Mr. Kahn. Yes, sir. 

Mr. Bradford. Mr. Chairman and gentlemen, in this connection 
let us consider for a moment what the probable desire of the foreign 
exhibitor was and the purpose of the act. 

Mr. Nolan. Before you go into that, Mr. Bradford, you were 
speaking a while ago about a man bringing an engine over here, and 
probably having a patent on some particular part of it, exhibiting 
the whole engine. Now, is it your idea that he would register that 
whole engine s 

Mr. Bradford. If he satisfied the branch office in San Francisco, as 
I understand it, that he had a patent on that engine, the branch 
office in San Francisco would merely issue him a certificate, which 
would show that that exhibit was the subject of a French patent. 

Mr. Nolan. The whole engine? 

Mr. Bradford. The whole engine would be the exhibit. 

Mr. Nolan. I mean, you said that he might only have a patent on 
the oil cup ? 

Mr. Bradford. Yes. 

Mr. Nolan. But the whole engine would be an exhibit. Under 
section 2, which reads " Upon presentation of satisfactory proof of 
such proprietorship," it is amplified above in relation to copyrights, 
trade-marks, or patents issued by any foreign Government protecting 



48 THE KAHN BILL. 

any pattern, model, design, etc. Is not that a matter of administra- 
tion for the Patent Office or their suboffice in San Francisco? 

Mr. Bradford. How is the Patent Office or the representative of the 
Patent Office or the representative of the copyright office to know 
what the foreign patent or certificate covers, if you object to having 
them required to file a copy of that at the time they ask for this 
certificate ? 

Mr. Nolan. " Upon presentation of satisfactory proof," would not 
that be a matter for the Commissioner of Patents to instruct his 
representative in San Francisco to demand what you would say ? Is 
not that a matter of administration ) 

Mr. Bradford. Probably it may be a matter of administration and 
you mi^ht carry it to such an extreme that the rules and regulations 
established would be absolutely prohibitive of obtaining any protec- 
tion under this act whatever. 

Mr. Nolan. I mean putting the 

Mr. Bradford. You can read anything into this act you please, if 
your imagination is fertile enough. 

Mr. Nolan. It is not a question of reading anything into this act; 
it is a question of just exactly as the Secretary said here yesterday, 
a great many of these things can be taken care of by administration, 
and it seems to me that the Patent Office, when we have a broad sec- 
tion like that — that particular part of it '' upon presentation of satis- 
factory proof " that that " satisfactory proof " must be satisfactory 
to the Patent Office ; and this is not reading anything into it ; this is 
not an exhibition of imagination. This is meeting the real objection 
upon the part of the American manufacturer, ana I think that they 
ought to be protected, and it is unfortunate that this thing comes up 
at this time. I am satisfied if all these matters had been called to the 
attention of the Committee on Ways and Means and the exposition 
company or Mr. Kahn when he first introduced this measure, that 
the thing would have been satisfactory. 

Mr. Bradford. I am satisfied of that, too, and regret very much that 
we did not have an opportunity to call his attention to these things. 
I think it is very unfortunate, and 1 am heartily in sympathy with 
that suggestion : but we are confronted now with the facts. 

Mr. XoLAN. On that point, do you believe a man could bring an 
engine in here and have a patent on the oil cup — that the Patent Office 
or the suboffice in San Francisco would give him a right to patent 
that whole engine? Do you believe that the method out there would 
be so loose as to permit of that ? 

Mr. Bradford. I do not see how the Patent Office could provide 
regulations which would determine that. Suppose it to be a Russian, 
Turkish, or Spanish patent; and inoi^e than all that, suppose that the 
Frenchman says, " Here is my certificate, here is my patent, here are 
my claims, here are mv drawings,"' and the party out there looks at it, 
how is he to know unless he has the official document or a copy of it 
just what part the patent is directed to? Suppose he complies with 
the conditions suggested by the register of copyrights here, and simply 
files an affidavit that he is the proprietor of a patent on this engine. 
My thought was that the certificate would identify and reach to the 
exhibit and not, unless some regulations are imposed, reach to any 
particular detail or part of the exhibit. 
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Commissioner Ewing. 'What is to prevent him from requiring that 
original doemnent? 

Mr. Bradford. As I said a moment ago, under that language, if 
you choose to leave it to the administrative officer he might impose 
conditions which would make it of no use for anybody to attempt to 
get a certificate of registration at all. But what I started to say once 
rofore when interrupted is pertinent and to the point now being con- 
sidered. What the foceign exhibit<Nra desire, as I understand it, is 
something which will protect them in the markets of this country for 
a limited period of time ; what the foreigners want is an opportunity 
to sell the goods that they produce in these markets. If the act is 
to be construed merely to prohibit the copying of the exhibit, the 
thing that is in the exposition grounds, what is to prevent me from 
taking a duplicate of the article or of the product which I find any- 
where else and, reproducing that and not the exhibit itself, avoid 
liability for infringement under this act ? 

'Mr. Moss. What do you mean by a " copy " ? A copy would be just 
the same as the original, would it not, ana you would be really repro- 
ducing the original if you were to reproduce a copy of it? . 

Mr. Bradford. I do not know so much about that. I have been 
told by friends of the exposition that all this act means is that the 
exhibit that is brought into the exposition grounds must no be copied ; 
you must not come into the exposition grounds with a camera and 
photograph these things or with a pencil and sketch them; that it 
IS merely to protect the exhibits; that that is all it means. If that is 
all it means, it does not mean anything to the foreigner, because he 
is going to bring those products into this country for exhibition pur- 
poses, for the purpose of advertising those proaucts in our markets, 
and for the purpose of enlarging the market for his products in this 
country, and he wants, and expects to get under this act, the exclu- 
sive right in our markets for the period of time specified. 

Here is another point along that line : We will suppose that some 
American — let us orop the foreigner for a moment, because this act 
is not drawn for the benefit of foreigners only ; it specifies the " pro- 
prietor " of any foreign trade-mark or certificate, etc., and an Ameri- 
can be the proprietor as well as a citizen of a foreign country. I 
made the statement the other day, in talking about this matter, in 
New York, that I could take a machine for which we are unable to 
obtain an American patent, which would not be patentable under our 
laws because it does not involve " invention " — I can start an applica- 
tion for patent to the City of Mexico, and at the same time ship the 
machine from New York to El Paso, export it to Juarez, and then 
have it imported from Juarez to San Francisco for exposition pur- 
poses and exhibit it, and in a week's time I can have a patent from 
Mexico, and I can have my machine on exhibition in San Francisco, 
or in two weeks' time — and have complied with every condition that 
is stated in section 3 of this act — I have obtained the benefit of a four 
years' protection in this country for a nonpatentable device in this 
country. This would be an American scheme, and is not directed 
toward our foreign friends at all. I may say, as a matter of fact, 
that right now I have clients who have foreign protection on certain 
articles that they have been unable to get protection for in this coim- 
try, who are awaiting the outcome of this legislation for the purpose 
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of attempting to protect themselves in this identical way for a short 
period of time, and it is not a blackmailing scheme at all, because 
they are devices which they themselves believe they are entitled to 
patent in this country, but which view the Patent Office disagrees 
with. 

Mr. Moss. Let me say to you, frankly, that personally I do not 
think this act is perfect bv any means. I think it has a great many 
imperfections — I am frant to say that — ^but you know that this com- 
mittee has been advised by the Department of State that the change 
in this act in any important particular would be very injurious. 
Therefore I want to ask you. Do you not think that the construction, 
or the possible construction, that you are putting upon the language 
is unreasonable, and do you not uiink, in the last instance that you 
mention, that any court, taking in view the real object of this act, 
which was to protect exhibitors, would protect a man whom, I would 
say, fraudulently attempted to take advantage of it by sending his 
patent from here to some other country and bringing it back? Do 
you not think that a court would say that he was not acting in good 
faith and- was not acting within the scope of the act? 

Mr. Bradford. What right would the court have to make any such 
statement? 

Mr. Moss. Because the court would say that was not the object of 
the act. 

Mr. Bradi'X)Rd. Would that not comply with every object of the 
act if my client exhibited his goods at San Francisco and helped to 
pay the expense and make the exposition a success; would that not 
comply with the spirit of the law ? 

Mr. Moss. No; j-ou have taken an article here and sent it around 
through the different countries in order to take advantage of the 
technicality. 

Mr. Bradford. ^Vho can blame me for that, if the Congress of the 
United States savs 

Mr. Moss. Yon may not be blamable; I do not know about that, 
but I do not think that the court would construe that you properly 
come within the scope of the act. 

Mr. Bradford. I think it is a very dangerous ground to take when 
we put our whole hope in the attitude of the courts in antagonism to 
the voice of Congress. It is the duty of the courts to construe the 
laws of Congress as written, if they can, and the courts intend to do 
that and will do it. Now, this section is so plain, it seems to me, as 
to be impossible of misconstruction. I said a little while ago that I 
believe this language is so broad that the bill must be unconstitu- 
tional and would be so declared by the courts. 

Mr. Moss. If it is to be left to a court of chancery, one of the car- 
dinal principles is that the man must come into chancery with clean 
hands, or into equity. 

Mr. Bradford. I think under those conditions our hands will be 
clean, absolutely. 

Mr. Moss. Do you think your client would come into court with 
* clean hands? 

Mr. Bradford. AJDsolutely. He spends his money to manufacture 
these things and build up his exhibits and comply with the terms of 
the exposition and participate in making the exposition a success. 
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I think he has done everything that the foreigner has done to secure 
the same protection, and I do not believe in discriminating against 
Amefican manufacturers at all, and can conceive of no reason why 
the courts should be expected to. 

Mr. Moss. Neither do I; no, sir; but if he had anything of merit 
he could get a patent originally in this country. He would not have 
to send it around to other countries and bring it back here. 

Mr. Bradford. I deny that absolutely. There are hundreds of 
things of merit we can not get patents for in this country. 

Mr. Moss. Why? 

Mr. Bradford. Simply because our patent laws require that one 
must exercise '* invention " in accomplishing what is patentable. 
There are lots of things, purely mechanical arrangements and com- 
bination of parts, held to be merely " mechanical " in substance and 
not patentable but that are useful and good and in a degree new and 
full of merit. 

Mr. OoLESBY. Mr. Chairman, may I ask a question? 

The Chairman. Yes, sir. 

Mr. OoLESBY, Have you had any evidence as to how the manu- 
facturers in this country view the provisions of this act as it might 
affect their interests ? 

Mr. Bradford. I have seen letters from a great many manufac- 
turers in which thejr express serious alarm over the provisions of 
this act, and in which they express themselves as feeling outraged 
that such a bill ever got through Congress and want to know how on 
earth it was ever done. I will go further than this. This bill is the 
laughing stock of the legal fraternity, not only in this country but in 
the capitals of Europe as well. A representative of one of the lead- 
ing patent-law firms of London was in my office within the week. 
He had obtained a copy of this bill in Pittsburgh, where he had been 
a day or two before, and in the course of conversation he said to me, 
"Mr. Bradford, what about this Kahn Act? Is not that a most re- 
markable piece of legislation? Why, how did they ever happen to 
get that through your Congress? Do you know, in our country we 
would never think of passing any law like that" 

Another firm in this city, to my knowledge, has received in the 

fast few days a letter from one of the leading patent-law finns in 
aris, in which they likewise make sport of this law, which, I 
believe, inadvertently slipped through Congress, and which provides 
such a wide, sweeping protection for foreign exhibitors that they 
themselves are surprised and are laughing in their sleeves at our 
predicament. These are facts that can be siibstantiated ; and right on 
this point I want to say, in reference to the statement of the Secre- 
tary of State yesterday — which, of course, should be received with 
all due consideration and weight that is attached to the position he 
holds — I believe that the French ambassador is misinformed. In the 
first place, his letter, which was read here yesterday, indicates that 
he has not accurate information as to the scope and purpose of the 
proposed amendments; and in the next place, the letter— not only the 
one that w^as read yesterday, but the letter he wrote last spring on this 
same subject— shows that all he had in mind as needing protection 
on behalf of the exhibitors of France was models and designs. In 
France the term " models " means patteims. That is the significance 
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with which that word is used there in their patent procedure. In 
their patent laws " model " is a pattern. They have complained 
because their designs and patterns have been copied at previous expo- 
sitions, and it was for the protection of those things that they asked 
the enactment of some legislation. 

Mr. SoLBBRG. And copyright? 

Mr. Bradford. Yes; and copyright — purely copyrightable subject 
matter. 

The Chairman. If there is anyone who wants to go away to-day, 
I would suggest that it is necessary for them to be heard before 
12 o'clock, and if you do not get through pretty soon they will not 
have an opportunity to be heard. 

Mr. Bradford. I had not intended to take nearly so much time, 
but, of course, the questioning and interruptions have prolonged my 
statement 

The Chairman. I understand. 

Mr. OoiiESBY. I would like to ask one more question, but I pre- 
sume Mr. Bradford can have another opportunity after these other 
gentlemen ? 

The Chairman. Yes ; I suppose so. 

Mr. Bradford. I do not tnmk there is anvone frmn out of town 
here to-day. 

Mr. Paige. I am from the district in Massachusetts that is very 
vitally interested in this bill, and I should like to read you a portion 
of a letter from one of the largest optical manufacturing companies 
in the country, a concern employing 2,500 hands, which voices the 
opinion of the manufacturers in our district, which, as I said, are 
very vitally interested. 

The Chairman. We shall be very glad to hear the letter. 

Mr. Paige. They said freadinfirl ' 

SouTHBRiDGE, Mass., Dcccmher S, 191 S. 
Hon. Calvin I). Paige, 

House of Representatives ^ Washington, D, C. 

Dear Sir: As American manufacturers, we desire to register our protest 
against and call your attention to the Kahn law, H. R. 7505, approved Sep- 
tember 18, 1913, and entitled "An act providing for the free importation of 
articles Intended for forel^ buildings and exhibits at the Panama Pacific Inter- 
national Exposition and for the protection of foreign exhibitors." This we 
believe to be one of the most ill-considered, inexcusable, and dangerous laws 
which has ever been passed. 

Tliis law, among other things, provides that any foreigner having a foreign 
patent trade-mark, or copyright may obtain a certificate which will give him 
protection in this country during the term of the exposition and for three years 
after the close of the exposition on any article which he imjiorts for purposes 
of display at the exposition. 

As many American trade-marks are registered In foreign cr)untries by citizens 
of that country, and as many American manufacturing devices are pn tented in 
foreign countries by the citizens of that country, no end of injustice and con- 
flict may arise to American manufacturers. As for Instance : 

Suppose an American manufacturer had been using proct»s.ses In this country 
for a great many years and that they were not patented processes; suppose 
some foreigner visiting this country should see those pircesses and when he 
returned to his country should apply for and receive a patent Now, then, sup- 
pose that he should exhibit at the exposition. He would be given a certificate 
under the Kahn law, and he could stop an American manufacturer from using 
the machines, could have the machines destroyed, sue him for damages, bring 
him into court, and under certain circumstances Imprison him. 

The same condition of affairs applies to trade-marks. The foreigner having 
registered an American trade-mark in his country can prevent the American 
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reglsterer from using the trade-mark which the foreigner himself had copied 
from the American. Such a situation seems to be almost absurd, but we are led 
to understand such is the effect of the Kahn law. 

The present Commissioner of Patents has suggested that the law be amended 
to eliminate therefrom all mention of patents and trade-marks, and we earnestly 
request a revision of this law in the manner suggested by the Commissioner of 
Patents, especially as the law was passed without being presented to any repre- 
sentative of American inventors, manufacturers, traders, or their legal advisera 

As this legislation is given without any investigation whatever, it would 
grant protection to inyentions which are as old as the hills, or which may have 
been in public use for more than two years, or on which patents have been 
refused by our United States Patent Office, or which may have been patented 
and dedicated to the public, or on which a United States patentee holds a 
patent still in force. 

In the enforcement of rights so given, the American manufacturer has no 
defense against suits on such patents. The only question which could be put 
in issue would be the question of infringement. Machines used in producing 
the infringing article may be destroyed, although equally useful in producing 
noninfringing articlea A preliminary injunction may be at once granted on 
bringing the suit, and all alleged infringing articles may be Impounded during 
the pendency of the suit. The burden of determining profits is placed exclu- 
sively upon the defendant. He can be haled Into court upon a mere assertion 
of right by the plaintiff and subjected to expense and trouble. Interference with 
his business, and perhaps the surrender and loss of thousands of dollars' worth 
of valuable goods, made in ignorance of the foreign patent held by the exhibitor 
who charges infringement. 

We understand that various industrial parties are strenuously protesting 
against this law, that remedial legislation is being proposed, and that such a 
law could not stand on the statute book. 

We do not know whether or not we have presented this matter in such a 
way as to emphasize the Importance of such remedial legislation. Our lines of 
goods are all patent lines, and in a number of instances- goods which we have 
brought out and which have been copied by people in other countries, espe- 
cially in Germany. Therefore it would be extremely embarrassing, both from 
a financial and a business standpoint, to have some of our foreign competitors 
exhibit at the exposition and place us under Injunction from manufacturing 
goods of which we are the originators and they the copiers. 

We therefore trust you will give this matter a most careful consideration, as 
it Is of the first Importance to your manufacturing constituents, both employer 
and employee. 

Yours, truly. American Optical Co., 

H. H. Styll. 

In that connection, that is one single concern, but it voices the senti- 
ment of a great many manufacturers in which my district is vitally 
interested, and I just speak of this at this time because a gentleman 
asked that question, and I thought it was a very opportune time to 
answer it by reading this letter. 

Mr. Noi^x. In answering your question I do not know whether 
the rest of the committee have received a copy of this circular, copy 
of which I will put in the record before the hearings are over, which 
would give you a pretty good idea of why American manufacturers 
are worked up over this situation. I will just read a few sections of 
it, if you will permit me. This is signed by the committee on laws 
and rules of the Patent Law Association of Washington [reading] : 

THE EFFECT. 

This Kahn law, if allowed to stand, will probably injure the Panama-Pacific 
Exposition. United States manufacturers will hesitate to send their goods to 
the exposition for inspection by " proprietors " of unknown foreign patents, If 
they thereby run the risk of suit for infringement, either rightly or wrongly, 
esiJecially when they do not have even a chance of making any kind of a defense 
to such a suit. 
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WHAT CAN BE DONE? 

The present Commissioner of Patents has suggested that the law be amended 
to eliminate therefrom all mention of patents and trade-marks. The thing for 
you to do is to write your Senators and Representatives in (Congress and urge 
upon them the necessity for a revision of this law in the manner suggested by 
the Commissioner of Patents. 

Your clients also should be advised to write not only to their Senators and 
Representatives, but to the exposition authorities, protesting against this law, 
and that its amendment is essential to secure needed support for the exposition 
on the part of American manufacturers. 

THIS MATTER IS URGENT. 

We are dealing with a law of Congress, not merely a bill. The law is now 
in force. The necepsity for prompt action to secure its amendment is imperative. 
Do not delay. Act at once on these suggestions. 

Walter F. Rogers, 
(»EO. P. Whittlesey, 
Arthur S. Browne, 
William W. Dodge, 
John M. Coit, 
Cofnmittee on Laws and Rules of the 
Patent Law Association of Washington. 

Mr. Nolan. I do not know whether the other members of the 
Patent Committee received copies of this, but I called it to their 
attention and asked them to read the whole statement. 

Mr. Rogers. They all have it. 

Mr. Moss. Does the gentleman contend that because that particular 
dass of pjeople are pointing out the defects in a law that therefore 
the committee should not pay any attention to it? 

Mr. Nolan. No, no; but I mean the statement is made here as to 
why American manufacturers are worked up. American manufac- 
turers and holders of trade-marks are not lawyers and it is very easy 
to influence them. 

Mr. Moss. Not being lawyers, is it not the duty of the lawyers whose 
clients they are to tell them when they are in danger? 

Mr. Nolan. If I was their lawyer, I would say " yes."" 

Mr. Morrison. If they believe they are in danger? 

Mr. Nolan. If they believe conscientiously that they are in danger, 
and believe that some of their prerogatives are being taken away. 

Mr. Rogers. I signed that report and I believe its statements with 
all my heart and soul. 

Mr. Bradford. I want, right on that point, to say that I am very 
glad Mr. Nolan has called the attention of the committee to that 
report of our association. It would have lieen called to your atten- 
tion a little later at any rate. It is not only the voice of the 5 
gentlemen whose names are signed to it, but likewise the voice of 10 
members of the board of managers, who carefully considered it. 
Every one of these men, I venture to say, is the peer in professional 
standing of any gentleman in this room, and whose integrity is beyond 
question, and whose conscientiousness in the discharge of duty can not 
be questioned successfully by the Representative from California or 
anyone else. I deny the right of any man to question our purpose 
in sending out this literature. I would be derelict in my duty to 
my clients if I saw a danger before them and did not call their 
attention to it. That is what they employ me for; that is what I 
accept their money for, and that is my duty. But this is not a duty 
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limited to my own clients; it is a duty to the American people. Here 
is a danger that confronts not only my clients, but it confronts the 
clients of eveir lawyer — ^your clients as well as mine. It is a real 
danger, not a ''ghost " as it has been facetiously denominated by Mr. 
Kahn. If it be a ghost, yet it is a ghost that is alarming thousands 
of people in this country, people who have never seen that pamphlet 
or whom we have never been able to reach. 

Mr. Chairman, I do not think it is fair to question the good faith 
or to attempt to belittle the purpose that is behind the advocacy of 
amendments to this bill. 

I do not think that the gentleman from California intended any 
reflection upon the gentlemen who signed the pamphlet. 

Mr. Nolan. I merely called it to your attention, owing to the fact 
that the matter was brought to our attention and the American manu- 
facturers were worked up over this thing, and to show how it was 
being done. I have got a letter from a man in California 

The Chairman. The point I make 

Mr. Nolan. They get that from the National Registration I^eagiie. 

The Chairman. The point I made is, you have made no reflection 
on anybody. 

Mr. Nolan. No; I did not intend to reflect on anybody. 

Mr. Paige. I understand very well the procedure to which he 
refers. I am not speaking, how^ever, because I have been requested 
through any organization to appear in behalf of any manufacturers. 
I live in a community where I have seen manufacturing plants start, 
employing 16 people, that to-day employ from 2,500 to 3.000, and 
their business has largely been built up and the communities have 
been built up on patents, and therefore it is reasonable to assume 
that they are very much interested, and it is not necessary for any 
patent lawyer to send word to them and send word to their repre- 
sentatives, because it is a matter in which they are vitally interested 
and believe in, and I have had these ideas before I became a Member 
of Congress. 

Mr. Oglesby. May I ask the gentleman one more question right 
in line with this? I would say, by way of preface, that as far as 
manufacturing of sentiment is concerned, there is not any reflection 
upon the good faith of the people who assist in manufacturing 
sentiment, if it is directed for the accomplishment of a proper 
purpose. 

Of course, the California Exposition is primarily intended for the 
benefit of our whole people in this country, and whatever is done in 
connection w4th that should be directed to that end, and if it is a 
fact that the provisions of this bill are such as cause distress and 
alarm among our own people and to really work to their injury to 
a greater extent than they would be benefited by this exposition, or 
which would more than offset the damage that might be done to the 
exposition through the false alarm which may exist on the part of 
foreign proposed exhibitors, because of a proposed remedying of de- 
fects in the law, is it not your opinion, from the communications 
you have received, from your knowledge of the people who are 
affected in this country, thiiit the law, should be remedied to correct 
those defects, in spite of the suggestion made by the Secretary of 
State and the other gentlemen interested here that it might merely 
militate simply to lessen the success of the exposition? 
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Mr. Bradford. I certainly do ; and I want to say in this connec- 
tion that while our position has been lightly treated by some, and 
the objections we have raised have been denominated "ghosts," in 
my judgment many of the reasons advanced why no amendnnent 
should be permitted are truly " ghosts " of the most flimsy character. 

Mr. Callaway. Can there be any doubt that if this law was so 
amended as not to give the foreigner what he is justly entitled to 
under our laws, he would get so badly scared he would not come to 
this country? 

Mr. Bradford. I do not think. Mr. Chairman, that since the pas- 
sage of the Underwood tariff bill and the opening up of our ii arkets 
to the competition of the manufacturers of Europe that you can 
keep the European manufacturers from availinff tnemselves of the 
advertising facilities of the San Francisco Exposition with a Gatling 
gun. I have some newspaper clippings here and I wanted to read 
one of them, 

Mr. Callaway. I want to ask jou this : Is it not a fact that for- 
eign manufacturers, having by this Kahn Act got the advantage that 
you patent lawyers claim they are given, would stir lip a big fuss, of 
course, if we go to repealing it or to so modifying it as not to give 
them that advantage? Will not that be perfectly natural? 

Mr. Bradford. I do not think so, because the foreign manufac- 
turers 

Mr. Callaavay. You certainly did not understand my question or 
I do not understand human nature, one or the other. 

Mr. Bradford. I beg your pardon, Mr. Callaway; will you please 
repeat your question ? 

Mr. Callaway. I say, is it not perfectly natural that since the 
Kahn law gives the advantage that you suggest to the foreign ex- 
hibitors, and now we should desire to so amend that law as to not 
give them that advantage, that they would raise thunder about it? 

Mr. Bradford. I still adhere to my answer. I think I understand 
your question. I mean this: If the Kahn Act is amended as pro- 
posed by the Bulkley bill, I do not think they will raise the slightest 
objection after it is explained to them and they fully understand the 
amendments. 

Mr. Cali^\way. Then they are wholly different from American 
manufacturers, are they not, if they have now got an advantage that 
we are seeking to take away from them? You say they have got a 
decided advantage over the American manufacturer, and we are now 
seeking to take from them that which is undue advantage; is it not 
perfectly natural they would kick up an objection? 

Mr. Bradford. It is perfectly natural for them to oppose taking it 
away. 

Mr. Callaway. That is what I am talking about. 

Mr. Bradford. But when once it is taken away, they will heconie 
as quiet and submissive as little lambs. 

Mr. Callaway. When that advantage which they are now seeking 
to hold is taken away, of course, they will come on. 

Mr. Bradford. They are going to oppose taking it away just as 
long as they can: that is perfectly natural. 

Mr. Callaway. Is it not perfectly natural for these foreign ex- 
hibitors, these people who are preparing to make their exhibits at 
the California fair, seeing this advantage that you say the English 
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lawyers and French lawyers both see, and when they see we are at- 
tempting to remove the advantage, for them to raise all the disturb- 
ance they can to trv through their ministers to this country to prevent 
that ? 

Mr. Bradford. To be sure ; that is exactly the explanation of this 
opposition to these amendments. 

Mr. Callaway. They have raised every fear in the mind of the 
Secretary of State that they possibly could raise? 

Mr. Bradford. To be sure ; that is their purpose. 

Mr. Callaway. It just occurs to me it is right this thing should 
be repealed, and if it is we would just repeal it ; and if it is wrong 
that it he repealed we should just not repeal it. So, then, there is 
one other question T want to put in that seems to be in the line as 
to how some of the courts are going to construe the law. It has 
always been the case that they only construe a law when there is 
doubt as to the exact meaning of the words. 

Mr. Bradford. That is true. 

Mr. Callaway. The courts will not construe a thing that is per- 
fectly and plainly stated in the act. So, if, as stated by you, there 
is no question about the wording giving the questionable right to a 
man in this country to send his patented article, as you suggest, 
from Mexico, and get it to the exposition and obtain thereby pro- 
tection that he could not get through the Patent Office, that the courts 
would construe that he could not do that is folly, bei^'ause if that is 
the plain letter of the law he could do it and the courts would be 
bound to follow the letter of the law. 

Mr. Bradford. Or declare the law unconstitutional. 

Mr. CALI-.AWAY. Exactly. 

Mr. Bradford. Now, Mr. Chairman, it has l:)een said by somebody 
that we should extend all of these rignts as courtesies to the foreign 
exhibitors, because they come in to exhibit at our invitation, and 
therefore are our guests, and that they are entitled to all kinds of 
courtesy because they are our guests. I acknowledge that they should 
l)e treated with courteous consideration and extended all the hos- 
pitality that is due to guests, but I do not believe that it is incum- 
bent upon us, or in good form, or consistent with proper hospitality, 
to present them with all our family heirlooms or give them license 
to debauch our homes, and that is substantially what the Kahn Act 
does. It may be perfectly natural for them to antagonize the taking 
away of these rights, if we inadvertently extended them to them, 
but it is nevertheless our plain duty, it seems to me, to take them 
back. 

Here is a newspai>er clipping, a dispatch from Berlin, published on 
October 0, immediately following the enactment of the Kahn Act, 
which states [reading] : 

[New York Journal, Oct. 0.] 

One Thousand German Firmh to Exiiinrr at Fair. 

Rkrlin. October 6. 

In spite of the German Government's opiM)«ition and widespread criticism 
In certain Indnstrlal circles, the jwivate committee which is organizing an 
exhibit for the Panama-Pacific Exposition at Ran Francisco is making good 
progress. More than a thousand firms already have promised to imrticipate. 
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These include toy workers of Nuremberg, Sonneberjr, and Wurttemberg 
and manufacturers of optical and musical instruments, sewing machines, and 
brewing machineiy. 

These Arms believe that with improved conditions the Pacific coast marl^ets 
offer a good opening for their pro<lucts. The (ierman spas will have a com- 
bined exhibit. 

The prospective exhibitors believe the 8i>ecial patent law protecting the exhib- 
its is good as far as it goes, but it is proposed to form a protective committee 
to follow this up with criminal and civil proset'utions. If necesstiry, and also to 
start an agitation for the extension of the 8i>ecial law to general legislation 
protecting patents. 

It would seem from this that the fear that the European manufac- 
turers are not going to exhibit at San Francisco is not very well 
founded. I think it is a " ghost." 

Mr. Moss. I would just like to ask one question, Mr. Chairman. 
The gentleman brought out a point awhile ago that had npt been 
made in these hearings yet, and as far as I am concerned, so far I 
have an open mind on the question. He said a foreigner could ob- 
serve the manufactured products of the Americans there at the expo- 
sition which are not patented and could then secure a patent upon 
them in the method provided by the Kahn Act, and after that the 
American could not manufacture them. 

Mr. Bradford. No; I did not make a statement like that. 

Mr. Moss. I understood you to say that. 

Mr. Bradford. Oh, no. 

The Chairaian. I do not sec why you could not very truthfully 
say that, if they were not patented in our country. 

Mr. Bradford. I do not know what I said, but it was not as broad 
as that. 

Mr. Moss. I beg the gentleman's pardon; I certainly understood 
you to say that. 

Mr. Bradford. I did not mention anything about copying exhibits 
at San Francisco. 

Mr. Moss. I beg your pardon. I believe that was brought out in 
the letter read by Mr. Paige. Now, you did state that there were 
a gi^at many meritorious articles upon which you could not get a 
patent in this country, as I understand you? 

Mr. Bradford. The Patent Office is full of rejected applications 
for just such things. 

Mr. Moss. And in your judgment they are meritorious article^s? 

Mr. Bradford. Many of them are very meritorious and commer- 
cially successful. 

Mr. Moss. Do you agree, then, with the statement made by that 
manufacturer that such a thing could be done; or, probably, would 
be done to any extent ? 

Mr. Bradford. I think there are a great many scheming people in 
this and other countries that would seek to take advantage or the pro- 
visions of this act for defrauding and blackmailing reputable manu- 
facturer.<, and I think it is a splendid vehicle for just that sort of 
work. 

Mr. Paige. And so this letter I read will cover the ground. 

Mr. Moss. All right. 

Mr. Bradi-x)RD. I want in that connection to read an extract from 
an article in the Electrical World, by Dr. Baekeland. of Yonkers. 
N. Y., the celebrated chemical engineer and inventor, that was pub- 
lished entirely without my knowledge and without any instigation 
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on the part of the Patent Law Association, Registration League, or 
anyone else with which I am connected. He had his attention called 
to the Kahn Act and he wrote this article, which appeared in the 
Electrical World, and these paragraphs are right on the point that 
has just been mentioned. [Reading:] 

Legalized Blackmail — A Sample or Ignorant Patent Legislation. 

[By Dr. L. H. Baekeland.) 

Do you hapi^eu to know of any old jirocess, product, machine, composition, 
trade-mark, or design for whicli it is impossible to obtain patent protection in 
the United States, either because it is not an invention or because it is not new? 

Do you wish to obtain four years of absolute monopoly for this old thing 
under protection of the I'nited States (Government, which will promptlj' help 
you in flninjBC. confiscating, collecting damages, imprisoning, and enjoining others 
from using the old thing? Well, nothing is easier sice the Kahn bill has become 
a law. All that you have to do is to file a patent in one of the many foreign 
countries wliere patents are obtainable without examination — by simple regis- 
tration. 

Select, for instance, France, or, better, Belgium, where a title to your patent 
is delivered to you for tlie sum of about $4. Then aften^-ards exhibit the pat- 
enteil article, trnde-mark, or design at the Panttma-Pacific Exi)osltlon, register It 
there, and the trick is done. 

From now on you have four years of absolute monopoly. You can exclude 
anybody in the United States from manufacturing or using your registered 
article, never mind whether or not it wais in public use before. You can black- 
mail right and left, and the courts of Uncle Sam will help you in enforcing your 
easily acquired privileges by injunction, confiscation, fine, and imprisonment. 
This sounds rather strange, doesn't it. in a countrj^ like ours, where legitimate 
patentees are so badly protected? 

If you think all this is a joke, read the Fuihn bill (H. li. liy^'}), and more par- 
ticularly the following provisions. 

Mr. Bradford. Then follows section 3. 

Mr. Kennedy. Do you believe that? 

Mr. Bradford. I do believe that that language is justified by sec- 
tion 3 of the Kahn Act, every word of it, just as read. 

Mr. Kennedy. I am glad to have your indorsement of one of my 
constituent's articles. 

Mr. Kahn, Let me ask you this: Do you not think the exposition 
company will have rules and regulations and will make rules and 
regulations as to the exhibits that will be allowed there? After all, 
they have only limited space; they can not. take everything that 
comes along. Everything that w^ili be exhibited at that exposition 
will be exhibited under rules and regulations formulated by the 
exposition company, so that that is very much of a " ghost," in my 
estimation. 

Mr. Bradfx)rd. Mr. Kahn, judging from the exposition bill, known 
as the Kahn Act, 7595, as a sample of their work, if they are respon- 
sible for that, I have but little confidence in any rules and regulations 
they will draft. 

jflr. Moss. I would like to ask Mr. Kahn right in that connec- 
tion 

Mr. Kahn. Yes, sir. 

Mr. Moss. I can understand, at least I think so, whether I am 
right or wrong, that an article already patented in the United States 
would be apparently free from any danger from this Kahn bill, but 
taking the class of articles which has been referred to which have not 
bneen patented, and can not be patented in the United States, and yet 
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have been used years and years by manufacturers, does the gentle- 
man not think that those would be in danger ? 

Mr. Kahn. I do not. 

Mr. Moss. By the provisions of the Kahn bill ? 

Mr. Kahn. I do not, for this reason: In order that the foreign 
exhibitor may maintain his rights he must show that the article has 
not been in use in this country heretofore. And if it has been in 
use, of course he can not sustain that contention. But the exposi- 
tion company will make, and are formulating at the present time, 
rules and regulations under which exhibits will be received. It is 
presumed that they will formulate some rules to the effect that 
nothing will be entered at the exposition for an award except that 
which 18 entirely new and novel. 

Mr. Ooi^ESBT. They have got to decide all of these questions. 

Mr. Bradford. If that is what was intended, why did not the 
Kahn Act say that. That is a plain, simple, even childish question, 
but it is entitled to a respectful answer. If that is what the Kahn 
Act meant, why did not the Kahn Act so state, and why is there any 
objection to amending the Kahn Act so that it will so state. Mr. 
Chairman, I have taken nearly all of your time to-day, because of 
being interrupted, and I want to close with just a few further 
remarks, so that Mr. Rogers may have an opportunity to speak to the 
committee before you adjourn. 

Mr. Kahn. I am sorry to have interrupted you. 

Mr. Bradford. There are just one or two points that were men- 
tioned yesterday that I want to reply to, in regard to this amendment 
which is proposed. For instance, the requirement specifying the 
time of the issue of certificate instead of time of arrival of the ex- 
hibit as the date from which the protection shall begin. The thought 
behind that proposed amendment was this, that an exhibitor might 
ship his exhibit to the exposition in July next, leave it unboxed until 
the day before the closing of the exposition, not exhibit it during 
this time at all. and if he put it on exhibition even an hour before 
the exposition closed, he would be entitled to the benefits of the act. 
There is no reason why he should not take the certificate as soon as 
his exhibit arrives, if he desires to at all, if he wants to avail himself 
of the privileges of this act. There is nothing to prevent him from 
doing that. Until his exhibit is unboxed it can not be copied. As 
soon as he unboxes it he will probably take his certificate. I think 
■ there is no reason why that amendment should not stand. 

As to marking: It certainly is proper that the American public 
who are charged with committing a crime by copying these things 
should have notice by having displayed on the thing exhibited a 
notice that it is a subject of protection under this act ; otherwise, it 
will be, it seems to me, a very unreasonable thing that a man copying 
the thing should be subject to the penalties. There is no hardship to 
require this little mark to be plac-ed on the exhibit, so as to give notice 
that it is the subject of this protection and for the American public 
to keep their hands off. 

Mr. Kennedy. Is not that just a matter of reflation? 

Mr. Bradford. No ; there is no marking required under the Kahn 

Act. 

Mr. Kennedy. Can not that be done by the commissioner? 
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Mr. Bradford. I do not think so; no. All he can do is to satisfy 
himself that the man who asks for the certificate is the proprietor of 
some form of foreign protection. That is all he need to do under the 
bill ; that is all the bill requires him to do. Of course he can make 
conditions so onerous that, as I say, nobody could get any protection 
at all under this act, if he so choose ; but that woulfi not be carrying 
out the spirit or the purpose of the law at all. 

Mr. Callaway. May I ask the gentleman a question there? 

Mr. Bradford. You may. 

Mr. Callaway. Mr. Kahn made the point that we were going to 
make certain rules. 

Mr. Bradford. He thought the exposition officials would. 

Mr. Cali^way. But we. in passing a law, can not assume that they 
are going to make any rules. The bill has got to stand on its own 
cyase. 

Mr. Bradford. That is my position, exactly, Mr. Callaway. 

Mr. Kahn. Will you allow me to answer that? 

Mr. Callaway. There is not any answer to it. [Laughter.] ' 

Mr j> Kahn. Yes, there is, and a good one. But I will cover that 
together with other matters when I make my statement before the 
committee. 

Mr. Bradford. Mr. Chairman, I want in closing to impress the 
committee with the importance of doing whatever is going to be 
done promptly. . The fixed status of this situation should be known 
to the American people as well as to the foreign exhibitors as early 
as possible. It seems to me the needs of the exposition require that, 
as well as the needs of the American people. 

The Chairman. The trouble about that is that too many w^ant a 
hearing and want the hearings to last t(X) long. 

Mr. Bradford. I think it can be safely said that the foreign am- 
bassadors can refer this matter, as they properly should, to the heads 
of their patent bureaus for ad\nce, and that they will be advised by 
the commissioner of patents of Great Britain, by the commissioner 
of patents of France, and the commissioner of patents of Germany, 
as vou have been advised bv the Commissioner of Patents of the 
United States. I do not believe that anyone skilled and learned in 

Eatent law of this and other countries will dissent materially from 
is judgment as expressed to you yesterday, and I think, too, that 
you can depend upon the patent lawyers of France and Germany, 
m whom the foreign ambassadors have some confidence, to advise 
them likewise, 

STATEMENT OF WALTEE F. ROOERS, PATENT LAWYER, EX- 
PRESIDENT PATENT LAW ASSOCIATION; CHAIRMAN COM- 
MITTEE ON LAWS AND RTTLES, PATENT LAW ASSOCIATION. 

Mr. RooERS. Mr. Chairman and gentlemen of the committee, I in 
the few minutes remaining can only briefly state the position of my 
association and of the hundreds of patent lawyers and manufacturers 
with whom it has consulted. 

In the first place, I do not think the exposition managers should 
object to amending this law. I think this committee or this Congress 
should do that 
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In following the arguments here, so tar as I can observe, it appears 
that the French ambassador, having asked only for a fair protection 
for the patterns and designs of French exhibitors, as evidenced hy 
the letter read by the Commissioner of Patents, and, in fact, the 
letter from the ambassador read here yesterday by the representative 
of the State Department, ha\ing obtained far more than he asked for 
or could have thought obtainable, now says that his people will not 
exhibit if they can not keep what they did not ask for any ought 
not to have, no matter what cost to the manufacturers of the United 
States. 

That seems to be the summary of the situation from that side. 

There has been a good deal said about w^hat the courts will do. In 
long experience with the courts I have never yet been able to get in- 
side of them. I have succeeded in persuading them occasionally that 
my view was correct, and I have very frequently been unsuccessful in 
that effort ; but in the whole realm of the United States I do not believe 
any gentleman can assure us that all the courts are going to interpret 
this law either one way or the other. Mr. Callaway's suggestion was 
pertinent and direct. The law is plain; it is direct." You can not say 
that it does not cut out the provisions of section 4887, limiting the 
term to one year in which you may file application. If it cuts out 
section 4887, as it must do to be of any use, it also cuts out the funda- 
mental statute 4886; and so a court, reading them, I am inclined to 
think, might very properly say, '' I can not go into the proposition. 
Here is a new law creating property enacted by Congress. I am 
obliged to follow the words of that law." Assuming finally that the 
American manufacturers succeeded in defeating the law, it would be 
at a tremendous cost, expense, worry, time, and labor of proceedings 
through the various courts of the United States. What was the in- 
tention of the exposition managers when they wrote this law? It 
never came before this committee nor before the Senate Patent Com- 
mittee, and I feel that we ought to explain why we did not come for- 
ward sooner. 

It has been stated here that the various departments have indorsed 
this bill. The only department we are speakmg of now is that of the 
Interior. The Department of the Interior has never indorsed this 
bill. On the contrary, the Department of the Interior officially con- 
demned this bill, exactly as we are doing now, before it was passed. 
The letter of July 29, 1913, written by the Commissioner of Patents- 
then commissioner — to the Secretary has not been put in this record. 
That was the official condemnation of this bill. 

The Chairman. Why don't you put it in? You can put it in the 
record if you want to. 

Mr. Rogers. Why, yes; we want to put it in, Mr. Chairman. 

Mr. Bradi'X)rd. There are a couple of other pamphlets we also want 

to offer. 

Mr. Rogers. It was my duty to watch patent legislation as closely 
as possible. There was nothing before this coumiittee and nothing be- 
fore the Senate committee when the law passed. I saw the commis- 
sioner, and I was informed directly that the Interior Department 
had condemned the bill on eJuly 29, i913, and it seems incredible that 
thereafter, following a private letter written on August 7, 1918, that 
that official condemnation should pnictically be withdrawn. I knew 
nothing of that private letter, and we knew nothing of the proceed- 
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ings that went forward afterwards. We should have been urgent and 
quick to have been here and to have requested it should not be passed. 

Commissioner Ewing, That letter oi the Secretary of the Interior 
was not withdrawn. It is on file. 

Mr. Rogers. So it is. I thank you, Mr. Commissioner. That letter 
is on file officiallv, because it was forwarded bv the Secretarv of the 
Interior. 

Commissioner Ewing. It was before the Committee on Ways and 
Means of the House ; nothing has been withdrawn. 

Mr. Rogers. So I suppose it is hardly necessary to file it here. 

Mr. Oglesby. I woula like a copy. 

Mr. Rogers. I have here a pamphlet to which the Member from Cal- 
ifornia has referred, prepared, as Mr. Bradford suggested, after care- 
ful consideration by a number of patent lawyers, on broad principles 
of equity and right and justice and fairness to their clients, and it was 
our duty to send this out to the manufacturers, because the manufac- 
turers did not even know there was a Kahn bill pending. They had 
not been informed: they did not know anything about a matter so 
important as this. What should w^e do? Are we obliged to sit still 
and let those people not be warned of this act and not come before 
this committee and the other committees and ask that this act be 
properly amended? 

It is inconceivable, gentlemen, that this committee should ever have 
indorsed this law. It is inconceivable that the Senate committee 
should have ever indorsed this law ; and I will assure vou that it is 
our firm opinion, as it was when we read it, that this l^ill is, as the 
Meml)er here has said, the most dangerous and inexcusable supple- 
ment to the patent laws that has ever in our experience gone through 
Congress. You can not brush away the fears and doubts and misgiv- 
ings of thousands of manufacturers in the United States by referring 
to that as a mere chimera — to use another word. They do not disap- 
pear in that way, and the judgment of those men, the gentlemen 
who are their legal advisers, gentlemen who are among the ablest 
men in the United States — not to include some of us who have to be 
here because the others can not be — that this is a dangerous propo- 
sition; and it seems to me a self-evident proix)sition that instead of 
letting the exposition managers write out a set of regulations and 
rules which shall embody this law in the form in which we ask it, 
that we should ask this committee to pass upon that and that Con- 
gress itself should put into that bill what these gentlemen say it 
means. 

I want to file, may it please the committee, this paper prepared by 
the Patent Law Association, which sets forth in some detail the vari- 
ous objections. I suppose I will not have the time and opportunity 
to go into this. I want also to file with you a paper prepared inde- 
l^endently of us by one of the ablest lawyers in the country, William 
Houston Kenyon, of New York, intended to and representing in that 
measure the New York County Bar Association, for which Mr. Wil- 
kinson spoke yesterday. Those two papers, one of them prepared by 
15 patent lawyers, the other one prepared, I am sure, by consultation 
with some of the best patent lawyers in New York, the very eminent 
committee of the New York County Bar Association, state not merely 
the offhand view but the careful, deliberate, serious opinion of men 
who have made this business their life business, having no personal 
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interest and intending to faithfully and honestly represent what we 
believe to be not merely our personal interests, not merely the interest 
of the manufacturers, but also, I assure you, sir, the best interests of 
the exposition in California. We all want that to succeed ; we want 
our people to go there free from fear of the ridiculous, absurd propo- 
sitions that this Kahn Act opens, and it is eminently right and just 
and proper that this Congress should correct what would have been 
done in the past if this bill had ever properly come, as it ought to 
have come, before this committee and the Committee on Patents of 
the Senate. 

(The documents submitted by Mr. Rogers are as follows:) 

The Kahn Law. 

[Approved Sept. 18, 191 .J.] 

(The text of the act follows this reix)rt.) 

Section 1 admits free of duty all articles Imported, for exhibition at the 
Panama-Pacific Exposition at San Francisco in 1915. Nobody objects to thi& 

But section 2 estiiblishes a branch copyright and patent office at the exposi- 
tion, and i)ermlts the " proprietor " of any foreign patent, trade-mark, or copy- 
right to obtain from said office free of charge a certificate amounting to legal 
evidence of such " proprietorship." 

Furthermore section 3 makes it unlawful to " copy, imitate, reproduce, or re 
publish ** anything exhibited at the exposition which is protected by a foreign 
patent, copyright, trade-mark, etc.. without the authority of the "proprietor" 
thereof, whether he has a certificate from the branch patent office or not. 

Four penalties are provided for unlawful infringement, whether innocent or 
not: (o) Injunction; (6) damages and profits; (e) surrender of alleged infring- 
ing articles to be held during the suit; (d) surrender of articles found to 
infringe, and all means for making them, all to be destroyed. 

Moreover section 4 makes willful infringement a penal offense punishable 
by imprisonment for a yenr or less, or a fine of $100 to $1,000. or both. 

Section 5 mnkes applicable certain sections of the present copyright law, such 
as confening jurisdiction upon Federal courts, enforcing an injunction in any 
circuit, allowance of costs, etc. 

TEBM. 

Section 6 gives protection to the ** proprietor " of the foreign patent, trade- 
mark, etc., from the time the protected article arrives on the exposition grounds 
to the end of three years from the close of the exiK)sition (now set for Dec. 
4, 1915). 

In other words, this law in effect grants a patent, trade-mark, copyright, etc., 
to every exhibitor who holds a foreign patent, trade-mark, copyright, etc., from 
the time his goods are dumped on the exposition grounds to at least December 
4, 1918. 

This protection is granted without application, without the production of 
his foreign patent, trade-mark, etc.. without examination, without fee, without 
publication or notice of any kind to the public. He is not even required to obtain 
the certificate provided for in section 2 of the act, which merely says that he 
" may " get one if he chooses. 

The penalty for invading this right Is far more severe than for infringe^ 
ment of a regular ITnited States patent, because it Includes fine or imprisonment 
or both. 

OBJECTIONS TO THE LAW. 

This we believe to be the most dangerous, ill-considered, and inexcusable law 
which hns ever been enacted in relation to patent, design, trade-mark, and copy- 
right property. 

It grnnts protection to inventions which may be as old as the hills, or which 
may have been in public use for more than two years, or on which patents have 
been refuse*! by our Patent Office, or which may have been patented and dedi- 
cated to the public, or on which a United States x)atentee holds a patent still 
tn force. 
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It iiMiy create a rl^bt as of a patent for an invention upon what is merely the 
subject of a patent of Imxiortation in a foreign country. 

It creates property in designs or articles of manufacture without reference to 
invention or novelty and may include what has long been in prior use in this 
country or what has been before patented or described here or elsewhere, or 
what is not patentable in this country. 

It creates copyright property without reference to novelty or original author- 
ship and may cover things long before known or used, or things which are public 
property or even things previously copyrighted. 

It provides for all the harsh restrictions of the copyright act of March 4, 1909, 
without any of the amelioration of the limitations and safegiuirds of the copy- 
right net. 

It gives trade-mark rights to one who may have pirated the well-known mark 
of a domestic manufacturer. 

The most extensively used and valuable American trade-marks may be regis- 
tered in many foreign countries by citizens of those countries and the foreign 
r^strants can maintain their rights to such trade-marks in those countries 
irrespective of the rights of the American proprietors. The exhibition of goods 
by such foreign registrants under such trade-marks would give them a right to 
bring suit to prevent American owners of the trade-marks from continuing their 
use, with all the consequent embarrassment and annoyance resulting from such 
litigation, and. so far as the act is concerned, there is no Justification for the 
belief that such foreign registrants could not maintain such suits and euforce 
their claims and all the penalties provided in the act 

It grants protection for an indefinite period without reference to the term of 
registration, copyright, patent, or otherwise in the foreign country. The foreign 
protection may expire, before the exposition closes, but there is no provision for 
terminating thereby any rights imder this law. 

The right lies in rem. It accrues upon the arrival on the exposition grounds 
of anything embodying a pattern, model, design, copyright, trade-mark, or manu- 
factured article; and drastic penalties here follow the mere assertion of any 
kind of protection in a foreign country. 

To receive the extraordinary protection of this law the articles sent for ex- 
hibition need not even be taken out of the boxes until at some indeterminate 
time, provided only they are at some time ** exhibited," say the day before the 
exposition closes. 

No notice of claim of ownership is required by the law; in fact, American 
citizens are required by the law to take notice of all i)ertlnent foreign patents 
and registrations throughout the world. 

The exhibitor is i)ermitted, if he chooses, to obtain a certificate, but he Is not 
required to do so, nor is he limited to the measure of the rights iudicateci by the 
certificate. 

Under our general laws foreigners have the same facilities as our citizens to 
obtain patents for inventions, patents for designs, copyrights, and trade-mark 
protection. There is no need for these new additional rights. 

It makes effective within the United States without the slightest reference to 
our laws many of the provisions of the laws of all foreign countries concerning 
patents, trade-marks, etc. 

This necessarily involves many complications in the interpretation of these 
foreign laws. 

The act provides for no defenses against suits on such i)n tents. The only 
question which could be put in Issue would be the question of Infringement. 

If found guilty, the infringer must suffer the penalty without any possibility 
of escape. The only exception Is that if his infringement was Innocent and 
unintentional he can not be fined or imprisoned. As the effect of the act 
would be to adopt as the United States patent the foreign patent, which might 
have no claim at all, the ordinary rules concerning infringement In our courts 
would not be available. 

Machines used in producing the infringing article may be destroyed although 
equally useful In producing noninfringing articles. 

A preliminary injunction may be at once granted on bringing the suit and all 
infringing articles may be impounded during the pendency of the suit. 

The burden of determining profits is placed exclusively upon the defendant. 

He can be haled into court upon a mere assertion of rignt by the plaintiff 
and subjected to expense and trouble, interference with his business, and per- 
haps the surrender and loss of thousands of dollars' worth of valuable goods, 
made in ignorance of the forel^ patent held by the exhibitor who charges 
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Infringement. The law. by the way, does not iwsitlvely distinguish between 
goocLs made before the exposition and those made after the exhibitor has ap- 
peared on the scene with his foreign patent, trade-mark, etc. 

The law is not limited to foreign exhibitors. It protects the " proprietors'' of 
foreign patents, trade-ma rlis, etc. Anybody in the United States who holds a 
foreign patent or registration may exhibit at the exposition and thereby secure 
absolute protection and the right to sue for infringement during four or five 
years, even on a device or trade-mark for which our Patent Office has refused 
prote<»tion. In Germany, for example, ** gebrauchsmuster," or petty patents, 
are granted without examination ui)on all sorts of trivial things too unimpor- 
tant or obvious to secure the protection of a regular patent. Yet the Kahn law 
gives the holder of a petty patent tlie same deeix)tic rights as though he held a 
** D. U." patent, obtained from the German Government after a rigid examina- 
tion. 

The law makes no provision for tlie case of two patents for the same thing 
held by different " proprietors.'* For example, assume an English patent held 
by an English corporation, assignee of the inventor, and a Spanish patent for 
the same invention held by a Spanish assignee of the same inventor. Both 
of these ** proprietors " can come down on the unlucky alleged infringer. Again, 
supi)ose a United States inventor assigns his foreign rights. The " proprietor" 
of the foreign patents can sue the inventor as an infringer, although he manu- 
factures under his T'nlted States patent. A literal interpretation of the Kahn 
law would permit just such an outrage. 

It would enable an unscrupulous person here or abroad to merely j)atent or 
register abroad in some country articles in common use by rivals in trade, 
exhibit them as required by the act, and tie up the whole trade by suits under 
this law, which does not require any proof of novelty, originality, or actual 
use in trade. Such blackmailing patents or registrations might be secured 
even after the opening of the exposition covering goods placed on exhibition 
by domestic manufacturers. 

It will create the greatest confusign in patent and trade-mark matters espe- 
cially, and if applied will do untold injury to the owners of American patents, 
trade-marks, and designs. 

[Public — No. 14.1 

[H. R. 7.'»0.5.] 

AN ACT Providing for the free Importation of articles Intended for foreign bulldlnf^ and 
exhibits at the Panama-Pacific International Exposition, and for the protection of 
foreign exhibitors. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assemhlcd. That all articles that shall be imported from 
foreign countries for the purpose of exhibition, and articles and material im- 
ported solely for use in constructing, installing, and maintaining foreign build- 
ings and exhibits at the Panama-Pacific International Exposition upon which 
there shall be a tariff or customs duty shall be admitted free of the i)ayment 
of duty, customs fees, or charges, under such regulations as the Secretary of 
the Treasury shall prescribe; but it shall be lawful at any time during the ex- 
position to sell, for delivery at the discretion of the exposition company, any 
goods or property imported for and actually on exhibition in the exposition 
buildings or grounds, subject to such regulations for the security of the revenue 
and for the collection of import duties as the Secretary of the Treasury may 
prescribe: Provided, That all such articles when sold or withdrawn for con- 
sumption or use in the United States shall be subject to the duty, if any, 
imposed upon such articles by the revenue laws in force at the date of with- 
drawal; and on such articles as shall have suffered diminution or deterioration, 
from incidental handling and necessary exposure the duty. If paid, shall be 
assessed according to the appraised value at the time of withdrawal for con- 
sumption or use. and the penalties prescribed by law shall be enforced against 
any person guilty of illegal sale, use, or withdrawal. 

Sec 2. That the Librarian of Congress and the Commissioner of Patents are 
hereby authorized and directed to establish a branch office under the direction 
of the Register of Copyrights and the Commissioner of Patents at the Panama- 
Pacific International Hvposition, in suitable quarters to be furnisheii free of 
charge by the Panama-Pacific International Exposition Company, said office to 
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be established not later than July first, nineteen hundred and fourteen, and 
maintained until the close of said exposition; and the proprietor of any certifi- 
cate of registration, copyright trade-marlt, or patent Issued by any foreign 
Government protecting any pattern, model, design, copyright, trade-mark, or 
manufactured article imported for exhibition and exhibited at said Panama- 
Pacific International Exposition may, upon presentation of satisfactory proof 
of such proprietorship, obtain without charge a certificate from said branch 
ofi^ce, which shall be legal evidence of such proprietorship; and said branch 
office shall keep a register of all certificates of registration, trade-marls, or 
patent, and a register of all certificates of copyright Issued, which shall be open 
to public inspection. 

At the close of said Panama-Pacific International Exposition the register of 
certificates of registration, trade-mark, or patent shall be deposited in the 
United States Patent Ofilce at Washington, District of Columbia, and the regis- 
ter of certificates of copyright shall be deposited In the copyright office of th€f 
Library of Congress at Washington, District of Columbia. 

Sec. 3. That it shall be unlawful for any person without authority of the 
proprietor thereof to copy, imitate, reproduce, or republish any pattern, model, 
design, trade-mark, copyright, or manufactured article protected by the laws of 
any foreign country by registration, copyright, patent, or otherwise, which shalt 
be imported for exhibition at the Panama-Pacific International Exposition and 
there exhibited; and any person who shall infringe the ri^ts pisotected undei^ 
this act shall be liable — 

(a) To an injunction restraining such Infringement; 

(h) To pay to the proprietor such damages as the proprietor may hare suf- 
fered due to the infringement, as w^U as all the profits which the infringer 
may have made from such infringement, and in proving profits the plAintifB 
shall be required to prove sales only and the defendant shall be required to 
prove every element of cost which he claims, or in lieu of aotual damages and 
profits such damages as to the court shall appear to be Just; 

(c) To deliver up on oath, to be impounded during the pendency of the 
action, upon such terms and conditions as the court may pre8crit>e, all articletri 
alleged to infringe the rights herein protected; 

(d) To deliver up on oath for destruction all the infringing articles, as well 
as all means and devices for making such infringing articles. 

Sec. 4. That any person who willfully and for profit shall infringe any right 
protected under this act, or who shall knowingly and willfully aid or abet such 
infringement, shall be deemed guilty of a misdemeanor, and upon convlctloix 
thereof shall be punished by Imprisonment for not exceeding one year or by a 
fine of not less than $100 nor more than $1,000, or both, in the discretion of the 
court. 

Sec. 5. That sections twenty-five, twenty-six, twenty-seven, thirty-four, thirty- 
five, thirty-six, thirty-seven, thirty-eight, thirty-nine, and forty of the copyright 
act approved March fourth, nineteen hundred and nine, are hereby made ap- 
plicable to civil actions authorlssed to be brought under the provisions of this 
act. 

Sec. 6. That the rights protected under the provisions of this act shall begin 
on the date of the arrival of the pattern, model, design, copyrighted article, 
trade-mark, or manufactured article so imported for exhibition within the 
grounds of the Panama-Pacific International Exposition at San Francisco, and 
shall continue for a period of three years from the date of the closing of said, 
exposition. 

Approved, September 18, 1913. 



[From the NationnI Registration licagrue, 1309 Race Street, Philadelphia, Pa.] 

ADDRESS AT Design Registration Convention, HofrsL Astor, New York, Novbm-^ 
BER 21, BY William Houston Kenton, Esq., of the New York Bab, in bs 
Kahn Act. 

Mr. Chairman, Ladies, and Gentlemen : It is perhaps I you have looked to 
to mitigate the disappointment of the last speaker with reference to the attitude 
of this meeting toward the Kahn Act. 

Your attention has doubtless been sharply drawn to the bill passed by the 
House of Representatives on September 9, by the Senate on September 12, and 
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signed by the President on September 18, and commonly known as the Kahn 
Act — an act Intended to help the Panama-Pacific International Exposition in 
the emergency created by the refustU of the English and German Governments 
and manufacturers to exhibit there, and the reasons given for such refusal — an 
act thoroughly commendable in its general purpose but crude and ill-advised in 
its method to tiie point of danger. 

A brief consideration of the act and the situation that it creates is perhaps 
germane to the purposes of this convention, first, because It is an effort in a 
limited field toward a more liberal protection of patterns and designs (which 
I understand is the larger purpose of your gathering), and, secondly, because 
its crudities present positive and immediate dangers calling for the instant 
attention of Congress. 

The Kahn Act, because of its incidental customs provisions (sec. 1), was re- 
ferred to the Ways and Means Committee in the House and to the Finance Com- 
mittee in the Senate, and not to the Patents Committee of either, and it does 
not seem to have received the attention of experts in the patent, trade-mark, 
and copyright law to which its provisions, 2 to 6, inclusive, relate. 

Briefly analyzed, the act provides as follows: 

Section 1 remits temporarily the customs duties on articles imported for ex- 
Idbition at the San Francisco Fair and is not objectionable. 

Sections 2, 3, 4, 5, and 6 create a new species of property (for the term of 
the fair and three years after its close) somewhat analogous in its nature to 
copyright property. 

The beneficiary is the proprietor (whether a citizen of the United States or 
a foreigner) of any certificate of registration, copsrrlght, trade-mark, or patent 
Issned by any foreign Government protecting any pattern, model, design, copy- 
right, trade-mark, or manufactured article, where the article itself so bearing 
the pattern, model, of design, or embodying the invention or displaying the 
trade-mark or constituting the copyrighted subject protected abroad, is actually 
imported for exhibition and actually exhibited at Uie exposition. 

The nature of the new property appears only In section 3 — ^the section of pro- 
hibition — ^and in the following language: 

" Sec. 3. That it shall be unlawful for any person without authority of the 
proprietor thereof to copy, imitate, reproduce, or republish any pattern, mod^ 
design, trade-mark, copyright or manufactured article protected by the laws of 
any foreign country by registration, copyright, patent or otherwise, which shall 
be imported for exhibition at the Panama-Pacific International Exposition, and 
there exhibited." 

The sanctions for infringement are drastic, like those of the copyright act of 
1909, and Include injunction and accounting of profits and damages and impound- 
ing of the infringing articles for destruction, and there is added a provision 
that one who wilfully and for profit copies or imitates an exhibited article pro- 
tected by the statute is guilty of a misdemeanor and is punishable by fine or 
imprisonment, or both« 

The vesting of the new property created by the statute need not be preceded 
by any petition or application by the proprietor, and is not preceded by any 
examination of any kind by the Patent Office or otherwise, and Is not based 
upon, or evidenced by, any governmental grant of any kind, either certificate 
©r registration or letters patent. The right accrues upon the arrival at the 
exposition grounds in San Francisco of the articles bearing the pattern, model, 
design, copyright,, trade-mark, or invention which is at that time " protected 
by the laws of any foreign country by registration, copyright, or otherwise." 
No copy of the foreign registration, copyright, or patent need be filed anywhere 
by the proprietor or made public in any way. 

The proprietor " may," however, if he chooses, obtain a certificate from the 
branch office of the lilbrarian of Congress in San Francisco (established for 
that purpose) or from the branch office of the Commissioner of Patents in 
Ban Francisco (established for that purpose), which shall be legal evidence of 
his proprietorship, and he may obtain this certificate " niwn presentation of 
satisfactory proof of such proprietorship," and said branch office shall keep a 
register of all certificates so issued. But the rights created by the statute 
do not to any extent depend upon obtaining such a certificate. 

The property right created by the statute covers very diverse forms of 
property, Including, first, trade-mark property; second, copyright property; 
and, third, patent property, either in patterns, models or designs, or in manu- 
fsctored articles. 
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First. In the case of trade-mark property, the statute creates a right even 
when not based upon trade use by the proprietor in question, whereas trade 
use has always heretofore been fundamental to our ideas and definitions of 
trade-mark property ; nor does it exclude, but on the contrary it might include, 
trade-marks that are already, and may long have been, the Tested property 
of other proprietors in this country. 

"A trade-mark can only be enjoyed in connection with a business,'* says our 
Supreme Ck>urt. (Baglin v. Qusenier Co., 221 U. S., 680.) 

And again, "The claimant of the trade-mark must have been the first to 
use or employ the same on like articles of production. (Columbia Mill Co. i;, 
Alcorn, 150 XT. S., 400 ; Metcalf v. Hanover Star Co., 204 Fed., 311 ; Spiegle i;. 
Zuckerman, 175 Fed., 078 ; affd. 188 Fed., 63. See also The Trade-Mark Cases, 
100 U. S., 82; Warner v. Searle, 191 U. S., 195; Standard Co. v. Trinidad Co., 
220 U. S., 446.) 

But, under the Kahn Act, trade-mark rights may accrue where there has 
been no business and no use In business. 

Second. In regard to copyright property, it creates a right that is not 
based upon authority, but on the contrary may cover and include what is 
already, and long has been, in the public domain in this country or what has 
been previously copyrighted by others in this country. 

Under the Constitution, statutory copyright here fundamentally requires 
authorship as to its basis. (Banks t>. Manchester, 128 U. S., 244; Lithograph 
Co. V, Sarony, 111 U. S., 53; Holmes t?. Hurst, 174 U. S., 82; Bobbs-Merrill O. v. 
Straus, 210 U. S., 339, 346.) 

. Third. In the matter of patents for designs and for articles of manufacture, 
the act creates a new property that does not proceed upon novelty or upon inven- 
tion, but, on the contrary, may incliule what is old and well known, or what is 
patented and has long been patented to others, or what is in its nature non- 
patentable here. It Is notorious, of course, that the patent laws of almost all 
foreign countries differ materially from our patent laws, both in finulamental 
theory and in administration, and that many things are patentable in one or 
more foreign countries that would not be patentable here. A single illustration 
is sufficient. Several foreign countries issue patents of iuiiK)rtation; that is to 
say. an article which, for example, is old and well known in this country, but 
has never been introdnoiHl hito that country, may be iia tented there by the 
imiH>rter of the article from this country into that conntrj-. The present statute 
would give such person, if he brought the same article back to this country and 
exhibited it at the exposition, a mouoi)oly of that article here for approximately 
four years, although he was not its inventor, and it was old and well known 
here and in the public domain or patented here to others. 

The power of Congress over Inventions is limited under the f Constitution to 
the securing to Inventors the exclusive use for a limited term of their inven- 
tions. (Evans v. Eaton, 3 Wheat., 454, 513; McClurg r. Kingsland, 1 How., 
202; Bray v. Hartshorn, 1 Cliff., 538.) But here are monoi)olies to be secured 
(whether of inventions or not, and whether to the inventors or not), and secured 
without governmental grant or seal and without 8i)eciflcatlon or claim or other 
notification to the public what they must not do — surely a startling novelty in 
our patent system and one well calculateil to bring the whole system Into dis- 
repute. I^etters |)atent are oi)en letters — oi)en to the public to be read and 
known. But here are no lettei-s, oiien or closed. Here is mono)ioly without 
definition or evidence except as the luckless trespasser may search the earth 
for foreign im tents. And the climax of absurdity Is reached in the absence of 
any requirement as to marking. So the American public will not know which 
of the exhibited goods are protected and which are not. 

The Kahn Act does not seem to wme under that clause of the Const itution 
which emiMiwers Congress to se<*nre to authors and inventors for limited terms 
the exclusive use of their writings and inventions, nor does it seem to be based 
upon the control of Congress over Interstate and foreign commerce. 

On the contrai*3% the act seems to create an aggregation of nondescrpit monopo- 
lies that may in effect take vested proixjrty from one set of individuals and give 
It to another without due process of law. (Ia^wIs Sutherland Statutory Con- 
struction, Vol. 11, p. 1217, sec. 671 (480). Vested rights inviolable.) 

Any law that violates the vested rights of property Is doomed to failure. 

Mr. Justice Storj-, speaking of the related matter of taking private proi>erty 
for public use without Just compensation (Story on Constitution of the United 
States, 5th etl.. Vol. II, p. 568), said: 
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" This is au attirmance of a great doctrine establiriied by the common law for 
the protection of private proi)erty. It is fonndeil in natural equity, and is laid 
down by jurists a» a principle of universal law. Indeed, in a free government, 
almost all other rijfhts would become utterly worthless if the Government ik)S- 
sessed an uncontrolinhle ijower over the private fortune of every citizen. One 
of the fundamental objects of every good government must be the due adminis- 
tration of justice; and how vain it would be to speak of such an administration 
when all proiierty is subject to the will or caprice of the legislature and the 
rulers." 

The Kahn Act Is defended by those who drafted it on the theory that the 
words of prohibition which it contains, namely, "copy, imitate, reproduce, or 
republish." were intended to mean, and will be held by the courts to mean, 
only actual copying or imitating, and that only of an original that is Itselt 
novel and not itself a copy. And dictionary definitions of " copy " as something 
made to duplicate an original are quoted. But the term original In snch defi- 
nitions is relative only. It means original with respect to the particular copy 
in question. It does not mean original in the sense of novel. A copy may be 
made of a copy. This def^ise of the Kahn Act is not convincing. That great 
vested proi)erty interests should have to hang on such a tenuous thread 18 
itself sufficient condemnation of the act. 

Moreover, the argument defines the property by the particular character of 
the act of tres»i»ns8 upon it rather than by the inherent nature of the property 
itself. 

The argument, too, would seem to render the law Ineffectual. For it is to be 
noted that the copying or imitating in question is a copying or imitating only 
of the specific articles of manufacture or copyrighted subjects that are imported 
and exhibited. If later the foreign exhibitor imports similar goods for the 
purpose of sale and sells them without exhibiting them at the fair, those 
goods may apimrently be copied and imitated freely, even though they embody 
the same identical pattern, design, trade-mark, copyright, or invention. 

Of what avail to forbid copying of the samples if the goods themselves when 
they come upon the market can be freely copied? 

Summing up. I would say that the new law seems to include subject matter 
over which Congress has no constitutional power; that it seems to take prop- 
erty from one and bestow It upon another without due process of law; that It 
is vague and indefinite as to the character of the new property rights that It 
creates; that It seems to create a monopoly of trade-marks, copyright, and patent 
property that neither depends upon trade use In the one case, nor upon authorship 
or inventorship in the other case, and that is foreign to all our fundamental 
conceptions and definitions of that sort of property and of its basis in right 
and reason ; that it creates a new si)ecies of property without governmental 
grant or control and unevidenced by any public record; that it ignores and 
disregaixls the rights of all others than the proprietors in question, and seems 
to base the latter*s rights upon the actual protection — its character and extent — 
afforded him by the laws of foreign countries and unspecified registrations, 
copyrights, or patents granted by such foreign countries, and thereby would 
seem to Introduce utter confusion and unworkability here. 

A law that proiwses to impriwm must be clear and certain and reasonable, 
else public opinion will condemn it and the courts will reflect that publio 
opinion and the law will become a dead letter for every purpose. 

Amendment of the Kahn Act to carry out the very commendable purpose of 
Its passage, and to carry out that purpose better than the Kahn Act does, 
Is entirely feasible, but it must be radical and must avoid the criticisms that 
have been made and others that might be made, and it should be immediate, 
and every pressure to that end should be brought to bear upon Congress, 
Including the pressure of this convention and of its individual members. 

Mr. Bradford. I have a pamphlet containing the letter written by 

the Commissioner of Patents, Mr. Moore, on July 29, and some other 

letters. I will eliminate the other letters and file that of the former 

commissioner : 

Department of the Intereob, 
United States Patent Office, 
Washington, D. C. July 29, 19 IS, 
The Secretary of tiIe Interior. 

Sir: In accordance with your request I have the honor to report as follows 
concerning sections 3 and 4, H. R. 5844, providing for the free importation of 
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Aitldes inteiided for foreign buildings and exliibits at the Panama-Pacific 
International Exposition, and for titie protection of foreign exJUbitors. 

The purpose of the bill appears to be in compliance with the recommendation 
6t die President concerning the Panama-Pacific International Bxposition made 
in his message to Congress dated December 19, 1912, and reading as follows: 
^'I recommend also such legislation as will facilitate the eatxy of material in* 
teikded' tor exhibition and protect foreign exhibitors against infringement of 
patents and tlie unauthorised copying of patterns and designs/' t6 prevent 
unautiiorized copying of any design or article which is protected by the laws 
of any foreign country and which may be imported for exhibition purposes at 
the Panama-Pacific International Exposition. 

It is noted that the words " or otherwise infringed '' in line 3, section 8 of 
the bill, are indefinite and mi^t be a matter of controversy as to their meaning. 

It is obTiously the purpose of the proposed act to protect the exhibitor from 
tiaving his devices and designs appropriated by others as a result of his exhibit- 
ing them at tiie exposition, and it should be made clear by the language of the 
act that it docs not take away from any one rights which he had prior to said 
importation for exposition purposes. The importance of limiting all infringe- 
ment to copying, imitating, reproducing, or republishing is apparent from an 
examination of the statutes relating to pat^its. 

Section 48«6 of the Revised Statutes provides: 

"Any person who has Invented or discovered any new and useful art. machine, 
manufacture, or composition of matter, or any new and useful Improvements 
thereof, not known or used by others In this country, before his invention or 
discovery thereof, and not patented or described In any printed publication in 
this or any foreign country, before his Invention or discovery thereof, or more 
than two years prior to his application, and not in public use or on sale in this 
country for more than two years prior to his application, unless the same is 
proved to have been abandoned, may, upon payment of the fees required hf law, 
and other due proceedings had. obtain a patent therefor." 

Section 4920 of the Revised Statutes provides for the patenting of designs 
under similar circumstances. 

• The right conferred by these sections of the Revised Statutes Is limited to one 
who has invented or discovered — that Is. originated, as distinguished from copy- 
ing — and the act proposed by the bill should not be capable of an Interpretation 
which would take away or conflict with the right conferred by these sections of 
the Revieed Statutes. 

Again, section 4887 provides: 

" No person otherwise entitled thereto shall be debarred from receiving a 
patent for his invention or discovery, nor shall any patent be declared Invalid 
by reason of its having been first patented or caused to be patented by the in- 
ventor or his legal representatives or assigns in a foreign country, unless the 
application for said foreign patent was filed more than twelve months. In cases 
within the provisions of section forty-eight hundred and eighty-six of the 
Revised Statutes, and four months in cases of designs, prior to the filing of the 
application In this country. In which case no patent shall be granted In this 
country." 

The protection to be afforded by the proposed act Is limited to a " pattern, 
model, design, trade-mark, copyright, patent or manufactured article protected 
by the laws of any foreign country by registration, copyright, imtent, or other- 
wise." Where the protection In the foreign country Is by way of a patent, the 
patentee could not obtain a patent in this country If the foreign patent had been 
issued on an application filed more than 12 months. In ca.ses within the pro- 
visions of section 4886 of the Revised Statutes, or 4 months In case of designs, 
prior to the filing of the application for patent in this country. The effect of the 
proposed act would be to give a certain protection in many cases where the 
party through laches in filing his application could not obtain a patent under 
our statutes. Any party who is manufacturing an article or using a design, 
whether he originated It himself or copied it from another who had not availed 
himself of his right to protect himself under our patent laws and had lost such 
right through laches under section 4887 of the Revised Statutes, should have 
a right to continue said manufacture, notwithstanding the importation and exhi- * 
bition by a foreigner of his device patented abroad, since such manufacturer 
had said right prior to the importation and his manufacture of the article did 
not In any way result from said importation and exhibition. 

It should be noted that In most foreign countries the registration system pre- 
vails instead of the examination system which is authorized by our 'laws in the 
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case of patents, designs, and trade-marks. Unless the proposed aet is »*n<*«<i 
strictly to copjring, the following case might arise : 

Suppose the party A to have invented and manufactured a valuable device 
either with or without patenting the same, the party B obtaining knowledge of 
the same through A's marketing of his device, might apply for and obtain a 
patent In a foreign country; Irrespective of whether the foreign patent would 
be sustained by the courts of a foreign country, B could import and Exhibit 
the device at the Panama-Pacific International Exposition and under the terms 
of the bill enjoin the party A from manufacturing his device, unless, as stated 
above, the act limits the Infringer to one who copies, imitates, reproduces, or 
republishes the article. 

The bill contains no provision limiting the time of the protection afforded 
thereby. The laws of all countries provide that the monopoly enjoyed under 
a patent shall be for a limited time, and certainly the protection it is proposed 
to confer by the bill should be of a temporary character. The protection 
afforded to exhibitors of foreign literary, artistic, or musical works at the 
Louisiana Purchase Exposition under the act of January 7, 1904, section 5 (83 
Stats. L., p. 4), was limited to two years. 

Respectfully, Edward B. Moore, Commis9ioner, 

The Chairman. The committee will now stand adjourned until 
next Monday morning at 10 o'clock. 

(Whereupon, at 12.10 o'clock p. m., the committee adjourned to 
meet Monday, December 22, 1913, at 10 o'clock a. m.) 
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CoMMriTEE ON PATENTS, 

House of Representatives, 
Monday^ December £2^ 1913. 

The committee met at 10 o'clock a. m., Hon. William A. Oldfield 
(chairman) presiding. 

STATEHEHT OF MB. E. W. BBADFOBD— Continued. 

The Chairman. Is there anyone present who wants to talk against 
the amendment of the bill at this time? Mr. Bradford, have you 
anything to say at this time? 

Mr. Bradford. Mr. Chairman, I would like to have just a few 
minutes, but I would rather hear the arguments against the amend- 
ment first. There are two or three suggestions T would like to offer 
before the hearings close. 

Mr. Kahn. I submit that 

The Chairman (interposing). Both sides want to close the argu- 
ment, I presume. 

Mr. Kahn. No, sir; we are not particular about that, but I think 
we ought to know all the points that we are to be called upon to meet 
before we proceed with our side. That is the usual procedure in 
such matters. ' ^ 

The Chairman. In the hearings heretofore held, the arguments 
have been presented alternately. I have forgotten who was the last 
one to be heard. 

Mr. Kahn. Of course there is no disposition on our part to inter- 
fere with the regular procedure that the committee has adopted. In 
view of the fact that there was a good attendance of the committee 
when the other side of the question was presented, I think we ought 
to have a good attendance. 

Mr. Nolan. I think I shall have to insist on a quorum being pres- 
ent, because our side of the case is very important. 

Mr. Bradford. What little I have to say, I would just as soon say 
at the present time as later. 

The Chairman. Well, if no one objects, you can proceed. With- 
out objection, Mr. Bradford will proceed. 

Mr. Nolan. I am going to insist on a quorum being present when 
our side of the matter is presented. 

Mr. Bradford. Mr. Chairman, to sum up very briefly the reasons 
why I believe this act should be amended in the interests of American 
manufacturers and of the American public, and of the San Francisco 
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Exposition as well, and to meet the suggestion that has been made 
that all of the faults of the Kahn Act can be met and regulated by 
administration, I want to say just this: In the first place, there is 
only one provision in the act under which anything can be regulated 
by administration. That is the provision in section 2 wliich pro- 
vides that the certificates mentioned may be issued upon satisfactory 
evidence of proprietorship on the part of the one who wants the 
certificate. 

It was suggested in the hearings the other day that regulations 
might be provided that would take care of all of those objections by 
administration under that provision. I deny that, because I hold 
that section 2 only provides how certificates may be given. It 
does not stipulate what shall constitute an infringement or provide 

Penalties for infringement. That is wholly covered in section 3, and 
hold that section 3, so far as those provisions are concerned, and so 
far as the infringements specified and the penalties for the infringe- 
ments provided are concerned — I hold that that section is entirely 
independent of any provision in section 2. There is not one word in 
section 2 or 3, or in any other section, which says that I must get the 
certificate provided in section 2 before I become an infringer under 
section 3 and liable to the penalties prescribed in that section; and I 
do not believe that there is any ground for a construction of the act 
which would tie section 3 to section 2 so wholly that before a man 
could become an infringer under section 3 he must have obtained the 
certificate provided for under section 2 and complied with such ad- 
ministrative regulations as may be prescribed to obtain that cer- 
tificate. 

Mr. EwiNG. I do not think you have made that statement intel- 
ligible; what you mean is that before a man can hold anyone elae 
as an infringer under section 3 the act does not provide that he must 
have made a registration under section 2. 

Mr. Bradford. That is what I intended to say. 

Mr. EwiNG. You said that befpre you could become an infringer 
under section 3 you must have had a registration under section 2. 
However, the point is that those two sections are not tied together. 

Mr. Bradford. That is the point, that section 3 provides what con- 
stitutes an infringement without reference to the issuance of the cer- 
tificates under section 2, and it provides for penalties for infrigement 
without reference to the provisions of section 2. 

I do not believe that all of the weighty objections that have been 
suggested in these proposed amendments are entitled to the con- 
sideration which the Secretary of State and Mr. Nolan and Mr. Kahn 
seem to think they are. I believe that if the foreign ambassadors 
and foreign exhibitors once understand just what the.se amendments 
do mean and just how much better the Kahn Act is made by those 
amendments they will withdraw- their objections. It is trim that 
these amendments eliminate from protection under the Kahn Act 
patents for articles of utility and trade-marks, but it is also tri^e 
that our present patent law or patent statutes make no distinction 
whatever between inventors who are citizens of foreign countries and 
inventors who are American citizens. Any inventor who has an in- 
vention which is a proper subject of protection under the Constitu- 
tion can secure that protection under our patent statutes as they 
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stand. It is also true that anyone who has a trade-mark can acquire 
the exclusive ri^ht to use that trade-mark in our markets by its use, 
just exactly as an American proprietor of a trade-mark acquires the 
same right; and if he chooses to register it under our registration law, 
he can do it by a very simple and inexpensive procedure. 

Something has been said which seems to belittle the attitude of 
those who advocate these amendments and to suggest that the ob- 
jections which have come from all over the country are manufac- 
turers' ol^jections and not real objections. Now, Mr. Chairman, I do 
not believe that that is true. It is true that much literature has been 
sent out calling the attention of manufactui'ers to these objectionable 
features of the Kahn Act, and it is probably true that in response to 
such letters manufacturers have been inspired to write to their Con- 
gressmen and Senators calling their attention to these things : but it 
IS also true that many concerns, boards of trade, and commercial 
bofiies have had this act called to their attention, not by the litera^ 
ture sent out by the Patent Law Association or by any other associa- 
tion that I know of, but through other mediums, and they have writ- 
ten on here and objected to it on their own responsibility. The public 
press — the daily press and the trade press of the country — have been 
full of this thing for the last few weeks, and thousands ol notices have 
appeared which have expressed the views of these publications and 
of the constituencies they represent. Articles have appeared express- 
ing wonder as well as alarm over this act and how it ever came to be 
passed. I have a scrapbook here in which I have selected jUvSt a few 
of such newspaper articles and notices and clippings. You can see 
that there are a great many, but these are only a small part of what 
has been published. Mr. Chairman, I wanted to suggest this : I said 
the other day that I thought the foreign ambassadors might well 
consult the heads of the patent bureaus of. their respective countries 
in regard to the scope of the Kahn Act and the probable results of 
the amendments if adopted. 

I want to follow that up a little further and say that I think it 
would Ih? wis6 if some of the leading patent counsel in foreign coun- 
tries — patent lawyers in London, Paris, and Berlin, and other places, 
in whom the foreign ambassadoi's have confidence — I think it would 
be wise to ask them to express an opinion relative to this matter; ask 
them whether or not the amendments proposed to the Kahn Act are 
wise, and whether or not the Kahn Act, if amended as proposed, 
will take care of all the matters for which they desired protection 
originally. It has been suggested that our construction of this law is 
perhaps selfish and ill considered. In New York on Saturday I had 
my attention called to a circular letter which has been issued by a 
firm of European patent lawyers to their clients and the manufac- 
turers of that country, calling their attention to this Kahn Act and 
telling them, '* This now is your opportunity; many of our articles 
for which we have not been able to secure patents or protection in the 
United States can now be protected. Here is a law which has just 
been passed by the American Congress under which we can secure 
such protection. Now, in order to get these things into America and 
secure this protection you should exhibit them at the exposition and 
comply with the conditions of this act."' I asked to have a copy of 
the letter sent to me here in order that I might present it at this 
hearing this morning, but it had not arrived this morning. I would 
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like to file a copy of the letter with the chairman of this committee as 
soon as it arrives. It shows that the patent lawyers of those countries 
are in accord with the view expressed by the patent lawyers in this 
country with re^rd to that act. 

Mr. Metz. I saw some of those circulars some time ago. 

Mr. Bradford. It does not seem to me necessary for us to have 
any controversy at all over this matter. I am sure that we are all 
interested in accomplishing the same result; we are all interested in 
extending to foreign exhibitors every possible protection and courtesy 
which they can rightfully ask; we are all interested in the success 
of this great Panama-Pacific Exposition; and we are all interested 
that it shall be a fitting commemoration of the opening of the 
Panama Canal, one of the greatest epochs in our American history. 
I want to say that, so far as the patent lawyers of this country are 
concerned, I am sure that they will be very glad to take this question 
up with their correspondents in Europe. We all have European cor- 
respondents to look after our European business. We will endeavor 
through them to dispel any thought in the minds of their clients that 
the American Congi-ess is acting in bad faith in assuming what is 
manifestly only a fair and at the same time liberal attitude toward 
them in adopting amendments to this unfortunate piece of legisla- 
tion, which 1 do not think was ever properly considered. I know 
that there is not a person with whom 1 am acquainted who will not 
do everything that he can to assist the friends of the Panama-Pacific 
Exposition — and we are all its friends — in relieving foreign exhib- 
itors of any fear that there will be withdrawn any protection which 
they justly and fairly could ask. 

Mr. Morrison. May I ask you a question at this point? 

Mr. Bradford. I will be glad to answer any questions. 

Mr. Morrison. The question has been raised, in reference to section 
3, as to whether or not a manufacturer who is now engaged in the 
manufacture of an article, patented or unpatented, in this country, 
but now under process of manufacture, would be interfered with ir 
a foreign exhibitor taking the benefit of this act were to exhibit an 
article practically identical with the article manufactured here? 
Now, it is said that the word "reproduce" here does not mean to 
continue to produce that which a person has been producing, but to 
produce in imitation of an article which was exhibited at the Pan- 
ama-Pacific Exposition, and, therefore, that he would not be liable 
if, having been engaged in its production, he continued to produce it. 
I do not know whether I have made the question clear or not, but 
the suggestion is made that the word " reproduce " would not apply 
to a person who, at the time the article is exhibited, is engaged in the 
production of that article, either patented or unpatented, which is 
protected in a foreign country by a foreign patent. 

Mr. Bradford. It seems to me that, in order to make an intelligent 
answer to that question, we must first consider what is the purpose 
of this legislation. As I understand it, it was not the purpose of 
this legislation merely to prohibit the copying or reproducing of 
an article that is exhibited, but it was to extend to the foreign exhib- 
itor the exclusive privilege and the exclusive enjoyment of our mar- 
kets for their products for a limited period of time, in this case run- 
ning to three years after the close of the exposition. Now, if that is 
true, if that is the purpose of it, I do not think the definition of the 
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words ^ reproduced, copied, imitate," etc., is capable of the narrow 
construction which has been suggested. It seems to me that these 
words mean that we shall be prohibited from interfering with their 

Sroduction and with the marketing of their goods i^ our markets 
uring that period. 

Mr. Kahn. Mr. Bradford, may I interrupt you just at this point? 

Mr. Bradfobd. Go ahead. 

Mr. E^AHN. Have you read the title of this bill? 

Mr. Bradford. Yes, sir. 

Mr. Kahn. Does not the title itself say that it is "An act providing 
for the free importation of articles intended for forei^ ouildings 
and exhibits at tne Panama-Pacific International Exposition, and for 
the protection of foreign exhibitors " ? 

Mr. Bradford. Maybe I am mistaken, but I do not understand that 
the title controls 

Mr. Kahn (interposing). It shows the purpose of the act. 

Mr. Bradford. Does that applv in the construction of bills- 



Mr. Kahn (interposing). In construing a bill, would not 'the title 
show the purpose of it? Would not the title of the act show that 
its purpose was to provide for the free importation of articles in- 
tenaed for foreign buildings and exhibits at the exposition and for 
the protection of foreign exhibitors ? It is not to give them a market. 
There is nothing about markets in here: but it simply prevents the 
exhibits from being copied or imitated or reproducea or republished. 
That is the sole purpose of the law. 

Mr. Bradford. According to the title of th*e bill, only foreigners 
would be entitled to any protection. The bill itself simply says,"' the 
proprietors of foreign certificates, the proprietors of foreign patents," 
etc They may be Americans as well as foreigners. The title is not 
consistent, certainly, with the scope of the bill. I think it is a 
very far-fetched construction, indeed, to try to limit the scope of a 
plain section of the act by reading into it something from the title 
of the act. 

Mr. Kahn. I am not trying to read anything into it that is not 
there. 

Mr. Bradford. I am not trying to read anything into it — one 
solitary thing — that is not expressed in it; but I am trying to impress 
the committee with this fact, that the language of the bill is plain, 
and it is capable of being understood by anyone without any con- 
struction, and for that reason it either means what it says or it is 
unconstitutional. 

Mr. NoL.\N. In answer to Mr. Morrison's question, you were going 
to give a construction of the language of section 3, and you began 
by saying that in order to give him an intelligent answer to his 
question it would be necessary for you to ^o back and consider the 
purposes of the act. Do you think that is in accord with what you 
«aid the other day, to all intent and purposes, in agreeing with Mr. 
Callaway in what he said; that is, that all that would be construed 
would be the language of the act itself 

Mr. BradI'X)rd (interposing). I said then and I say now that a 
court would construe section 3 bv itself. 

Mr. Nolan. Mr. Morrison asked vou for a construction of section 

ft 

3, and you went on to give him an answer by saying that the purpose 
of the legislation 
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Mr. Bradford (interposing). He was asking for my construction 
of these words, " reproduce, copy, imitate," etc Mr. Morrison, 
as I understand it, wanted to know what the word " reproduce 
meant in that connection — whether it is limited in its meaning 
to the reproduction of a thing brought in for exhibit or whether 
the continuation of the manufacture of a thing which is substantially 
the same as the article brought in for exhibiti(m purposes would be a 
reproduction of that thing. 

Mr. Morrison. liet me make my question plainer, perhaps, by mak- 
ing it almost personal : I have an institution in my district engaged 
in the production of a certain article for the market. They claim 
that in Canada and France the article which is produced by their 
institution, the same being an invention or production developed by 
them, is being produced and passibly protected in each case by pat- 
ents issued regularly under the laws of Canada and France. Now, 
suppose that these articles were exhibited at the exposition in San 
Francisco. It is my opinion that the proprietors of the patents could 
comply with section 2; suppose he did comply with section 2, and that 
the article is identical with the article which was invented and is 
being produced by my constituents. Would the continuance of my 
constituents to produce their own article be in conflict with the pro- 
visions of section 3 of this act? I think it would be, and in that 
opinion I am being sustained by the opinions of a great many good 
lawyers. 

Mr. Oglksby. I^t us assume that the continued manufacture of 
this article by the man having the patent here could not be interfered 
with ; yet, is it not practically certain that under the terms of this act 
the sale of an article protected bv a foreign patent in this country 
could not be interfered with within the three years' period by the 
holder of a patent here? Would not that be true under the terms 
of this act? 

Mr. Bradford. That is a questicm I would not like to express an 
opinion upon. My own judgment is that the rights of the patentee 
in this country Avould in the end prevail, because this act would be 
declared unconstitutional, but if this act is to supersede our present 
patent acts and is constitutional, then certainly the foreigner would 
be free to the use and sale of his article in this market and the Ameri- 
can patentee could not interfere with it. This question could only be 
determined by long and expensive litigation, and that is just what 
the Kahn Act is full of— long and expensive litigation for American 
manufacturers before their rights can be determined and before the 
rights of foreign exhibitors can be determined. It will require, as I 
have said, long and expensive litigation to determine their respective 
rights. It is a good thing for the lawyers. 

Mr. Metz. Here is a concrete case I would like to call your attention 
to: A firm of German manufacturers have a patent upon a certain 
chemical product whicli is sold in this country, and there is in France 
a trade-nuirk upon the same product. This ])roduct is not manu- 
factured in this country, but it is imported and sold under an agree- 
ment with the American patent licensees of the German manu- 
facturers. The French manufacturers have no such j>atent. because 
the article can not be patented there. The only protection they have 
in France is the name under which they market the product — that is, 
the trade-nuirk. It is the same article that is patented and produced 
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in (xerniany, but it is sold in France under another name. Now, 
suppose this French product is brought to the Panama-Pacific Exposi- 
tion and exhibited under the trade-mark name by which it is known 
in France; would they receive the protection intended to be afforded 
by this act to foreign exhibitors? 

Mr. Bradford. I do not see why they could not. 

The Chairman. This act, to my mind, is for the purpose of bring- 
ing in these manufactured articles for exhibition purposes; that is, 
to let them know what they have in France, Germany, and other 
countries, in the way, for instance, of stoves. Now, for the j)urpose 
of illustration, let us take stoves : Do you think that they would bring 
over thousands of stoves or would they simply bring in one stove 
to show the kind of stoves they manufacture in those countries? 

Mr. Bradford. I think they would bring in one stove as an exhibit, 
and I think that from that stove they would take orders for other 
stoves. They would take all the orders they could possibly get in 
this market. They would order them from their manufactories in 
France or Germany and ship them to this country just as fast as this 
market would take them. 

Mr. Nolan. I would like for you to enlighten the committee on 
this subject: Can you show this committee wherein this act gives 
any right to a manufacturer to sell his articles in this market ? Mr. 
Metz's question was a pertinent one. The German manufacturers 
he referred to ha.ve the right to sell their product in this country. 
After producing their article under the protection of their patent, 
they have the right to sell it in this country under our laws. The 
French concern, on the other hand, simply has a trade-mark, and 
they can not come now, under our present law, and sell the article in 
this market. 

The Chairman. I want to follow up my question at this point: 
You think that this act would permit them to bring these ^oods in 
not only for the purpose of exhibiting them at San Francisco but 
for the purpose or selling throughout the country the manufactured 
articles. Now, I can see very clearly that if they can bring in car- 
load lots of one particular article for the purpose of exhibiting them 
they would prefer to sell them out rather than take them home: but 
you hold that they can bring only a sample here and exhibit it. Then, 
that being true, if they should ship ciirloads of that article here for 
the purpose of selling them on the American market, I do not see 
how they would be complying with this act, because it seems to me 
that this act relates to articles sent here for exhibition purposes. 

Mr. Bradford. Mr. Chairman, if this language means only the 
article that is to be exhibited, and that orders can not be taken from 
that sample, then the act certainly extends no protection to the for- 
eigner at all, or certainly not the kind of protection he wants. If 
that is all the act means, we are giving him no protection of the kind 
he wants. 

Mr. Nolan. Our whole theory and contention is this: That all we 
are guaranteeing to the foreigner who comes here to exhibit his 
articles is protection for the aiticle, trade-mark, copyright, or any- 
thirik else that he exhibits; is not that the whole theory of this 
proposition ? 

Mr. O01.E8BY. The manufacturei's can continue to take orders and 
sell from that sample for three years. 
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Mr. Nolan. What we contend is this : That we are not conveying 
or giving to the exhibitors any right to compete with our people in 
this country. We are not conferring any right upon him unless he 
comes here as, say, a German proprietor of a particular trade-mark, 
patent, or whatever it is. All we do is to protect him from the copy- 
ing, reproducing, imitating, or republishing of the article that he 
brings here. 

Mr. OoLESBY. If a manufacturer comes now with his trade-mark or 
patent we protect him. No one can copy his trade-mark, and he has 
that protection already. 

Mr. Kahn. Then he does not probably need all this. 

Mr. Oglesby. He does not need it If I am the licensee of a trade- 
mark, am I compelled to go into court and defend my ri^ht because 
it is a patented product? Am I to be compelled to sustain my right 
in court 

Mr. Kahn (interposing). We contend that you are not com- 
pelled 

Mr. Morrison (interposing). Is it the contention of the author of 
the Kahn Act and of the exposition company that when a man brings 
in an article for exhibition he simply has the right to sell in this 
oonntry the article exhibited, but that he is not given the right to 
bring in others of the same kind ? 

JVIt. Kahn. No, sir. Of course, the articles which he exhibits are 
protected under this act from being reproduced in this country by 
any unscrupulous man who may wish to steal the patent or the idea 
of the foreigner. 

Mr. Oglesby. Of course, the man might differ with him as to the 
scope of the patent. 

Mr. Kahn. We contend that if the article has been in this country 
urior to the entrance of the foreign exhibit, it is not a copy, reprint, 
imitation, or reproduction of the foreign article, and therefore the 
American is in no danger whatever. Now, let me go into the genesis 
of the legislation, so that you may know the reason why it was asked: 
Foreignei-s exhibited at the Chicago and St. Louis Expositions, and 
their ideas were stolen by unscrupulous men in the United States. 
They decided that they would not again exhibit unless they could 
get protection here for their original ideas. Now, this bill was in- 
troduced to give them that protection, and it is a strained constnic- 
tion to say that yon are copying or imitating or reproducing or 
i^eprinting an article which is already being manufactured or pro- 
duced in the United States and which was being manufactured or 
prcxluced in the United States prior to the time that these articles 
came in from foreign countries. The gentleman says that section 3 
will be construed separately. Is the gentleman an attorney? 

Mr. Bradford. I am. 

Mr. Kahn. Does not the gentleman know that in construing stat- 
utes the entire statute is construed, one section in its relation to other 
sections? Does he not know that they are all construed as a part of 
one act and not separately? 

Mr. Bradford. I do not know that; no, sir. 

Mr. Kahn. That is the rule of constructicm as I have studied it in 
the books. 

Mr. OcJLEsiiv. If it is contended seriously that this act applies only 
to the specific articles exhibited, whv is it asked to give them tlie 
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right to sell that article in this country, and why do you ask for this 
protection for three years? If you are only going to protect one 
article of one particular kind, why do they want three years in which 
to sell it? 

Mr. Ej\hn. Let me tell you. The foreigner in making an exhibi- 
tion of this kind goes to considerable trouble to get up new designs 
particularly, and these are manufactured probably. They are the 
latest designs, and these manufacturers make them up in the finer qual- 
ity of goods. Now, those articles are exhibited, and some makers of 
cheap lace, we will say for illustration, will immediately steal the de- 
sign and will put it upon the market in cheap material, thereby, of 
course, destroying the value of the richer design. It is presumed, I 
suppose, that at the end of three or four years that design will become 
more common, and, of course, it will not have the value that it did 
have originally. For that reason the former Commissioner of Patents, 
Mr. Moore, insisted that the^y be given not more than three years. 
I think the foreigners had originally asked for five years, and, as I 
understand it, they had been constantly trying in this country to 
secure an agreement, a sort of international agreement, so that all 
of these matters could be regulated throughout the civilized world. 
That is one of the reasons why they have been given this three-year 
period. 

Mr. NoiJVN. Let me call your attention to this provision in sec- 
tion 1 : 

But it shaU be lawful at any time during the exposition to sell for delivery 
at the discretion of the exposition company any goods or property imported 
for and actually on exhibition In the exhibition buildings or grounds, subject to 
such regulations for the security of the revenue 

You will see that the goods or property mu5?t have been imported 
for and must be actually on exhibition in the exhibition buildings or 
grounds. Now, the exposition company had it in mind that the for- 
eign exhibitors would bring over large exhibits of articles that might 
be desired by somebody in this country. As you will see, it is all in 
the discretion of the exposition company. 

Mr. EwiNG. Mr. Nolan, I do not know whether it is the view of the 
exposition company or not that this act is limited to the protection of 
articles that are there on the exposition grounds. The difficulty 
which, I think, is the probable one that will arise, especially with 
respect to complicated things, is this: When tbey exhibit there they 
will exhibit for the purpose of increasing their trade, and they will 
begin to sell in this country. Now, a man buys an article, we will 
say, in New England or in New Orleans which, so far as he knows^ 
has nothing to do with the exposition at all. It may suggest some- 
thing to him, and he may go on and manufacture it. Possibly it is 
the same article or possibly it is something like it. Now, we will as- 
sume that the foreign exhibitor has complied with the law by making 
his exhibition there in San Francisco and that he has gotten a regis- 
tration identical with his foreign patent in this country for three 
years. The basis of that infringement is a patent, and the patentee 
shows that it is the thing that is shown in the patent that must not 
be copied or reproduced, and there can be no other basis. So you 
have got here an infringement of it which did not arise at the exposi- 
tion at all. Now, that is what I think the act means, although I may 
be wrong about it 
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Mr. Nolan (interposing). Does the Commissioner of Patents be- 
lieve that the foreigner is only looking for three years protection? 
Is it reasonable to suppose that he is looking for that when he has 
the right to secure longer protection in this country? When they 
have that right, is it not reasonable to suppose that they will secure 
proper protection under our laws, as suggested by Mr. Metz in the 
case of the (ierman manufacturers? 

Mr. EwiNo. Yes, sir; but there are many cases in which the for- 
eigner has lost his rights, not necessarily because somebody is manu- 
facturing the same article here under a patent or trade-mark, but 
because he has not complied with the provisions of the international 
convention. Now, furtnermore 

Mr. Nolan (interposing). Right there let me interrupt you: If 
the article is the subject of sale in this country and the foreigner has 
lost his right to protection here, is it not just possible that the thing 
is being produced and sold in his country 

Mr. EwiNG (interposing). Possibly not, sir 

Mr. Nolan (interposing). Suppose that question was put to you 
clearly — what is your opinion in relation to that? What constitutes 
a copy, an imitation, a reproduction, or republication ? 

Mr. PjWiNG. I think that where a man has manufactured the thing 
in this countiT himself it is neither a copy, a reproduction, nor an 
imitation 

Mr. Nolan (interposing). But suppose- 



Mr. EwTNG (interposing). If he has taken it from a foreign pat- 
ent, or if it can be brought within the terms of a foreign patent, 
either one, and that patent is extended into this country 

Mr. Nolan (interposing). Even though that patentee has lost his 
rights in this country? 

Mr. EwiNG. Yes, sir; and that is a serious objection. 

Mr. Nolan. I mean where it is being used and manufactured in 
this country. 

Mr. EwiNG. There is nothing in the act which says that the fact 
that he had been using it in this country would relieve him from the 
charge 

Mr. Nolan (interposing). Of producing it? 

Mr. EwiNG. Of producmg it. There is nothing in the act which 
would relieve him from the charge of having copied it- 
Mr. Nolan. Do you mean that this is retroactive? 

Mr. EwiNG. Yes, sir. I think the purpose of this act is practically 
to extend foreign patents into this country. Wiat I admitted the 
other day very frankly I am ready to say now, and that is I do not 
believe that the foreigner or anyb(Kly else is looking for a chance to 
sue somebody who is already here doing business properly and be 
subjected to the probable loss of his suit that would result from set- 
ting up the defense tliat has been suggested. If the foreign manu- 
facturer of an article secured under patent exhibits it at the fair, he 
then gets all of his foreign patent extended in this country for three 
years, and he does that whether he has lost his rights under the 
international convention in the United States before he exhibits or 
not. It is retroactive in that sense. 

Mr. Kahn. Say that he has had a patent for a numl)er of years 
iind that his patent has expired? 

Mr. EwiNG. Then he would not have. 
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Mr. Kahn. If any man in the United States, after the patent has 
expired, begins to manufacture and use that patent subsequently^ 
and if, say, the Gennan proprietor of that patent comes in and ex- 
hibits it at San Francisco, and because of that claims his three years' 
right, would you say that under this act he can deprive the Ameri- 
can of the use of that article? 

Mr. JIwi^JG. No, sir, because he simply exhibits the patent which 
he has brought; but my point is that he may have lost all right to 
a patent in this country at all and then he may regain it for three 
years. 

Mr. Kahn. But when a thing has been in use in this country, 
when the article has been manufactured in this country, this three 
years' continuation does not affect anybody. It gives him no advan- 
tage over the American users. 

Mr. EwiNo. If it is protected by a foreign patent, I do not see why 
not. I do not see why it would not be for the number of years pro- 
vided in the act. 

Mr. Nolan. But suppose he has lost his rights in this country a year 
ago or two years ago. If there has been a lapse of time since his patent 
rights expired, and that article is being produced by some man here 
who has the right to produce it and manufacture it in this country, 
do you believe that that man's rights to continue the manufacture of 
that article are jeopardized under this act ? 

Mr. EwiNO. Yes, sir. 

Mr. Nolan. Notwithstanding the expiration of the patent? 

Mr. EwiNG. The patent has not expired nor the right to get a 
patent in this country. Of course, if the patent of the exhibitor has 
expired abroad he has no right here. 

Mr. Nolan. But where the patent has expired in this country? 

Mr. EwiNG. I mean where there is no patent in this country. I 
mean where the right to obtain a patent under the international con- 
vention has been lost. If that is lost, then his right to obtain a pat- 
ent has been lost as against the manufacturer of the same article in 
this country. Now, if the foreigner in that situation exhibits at the 
exposition, then his right to obtain a patent in this country will exist 
for three years. 

Mr. Kahn. Do vou contend that if the article is in use in this 
country at the time the exhibit comes into this country, that the man 
Avho is using it, or anybody who is using it, for that matter, can be 
estopped by reason of the fact that it comes into this country as 
an exhibit? 

Mr. EwiNG. I think so. There is no defense provided in this act. 

Mr. Kahn. Are you not reading something into the law that is not 
there? 

Mr. EwiNO. No, sir; I am looking for something that I think 
ought to be there. 

Mr. Kahn. Is it not a fact that when a man begins to manufacture 
the thing in this country, he having the right to do so, whether there 
is a foreign patent or not, he has the right to continue to do so? 
Now, we will assume there is a foreign patent on it ; when that man 
puts his patent on exhibition, having brought it into this country 
for that purpose, under the provisions of this act, do you contend that 
he (*an estop the man who is already using it in this country ? 

Mr. EwiNQ. I think he can. 
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Mr. Oglesby. Mr. Kahn is evidently astonished at the legal conse- 
quence of his act. 

Mr. Kahn. I think we could get some good lawyers to take the 
contrary view. 

Mr. EwiNo. I think this matter is full of litigation. 

Mr. Moss. Let us assume that this begins in April, 1915, and that a 
patent granted to a foreigner in the United States has not expired, 
but will expire, say, in November, 1915. Now, this man comes in 
and makes an exhibit; does that exhibit of the patent extend its life 
for three more years? 

Mr. EwiNG. I think not. 

Mr. Moss. Why not? 

Mr. EwiNO. The language of the statute would control. 

Mr. Moss. He is protected under this act for three years, and his 
foreign patent might expire in one year. 

Mr. Bradford. If you will permit me to continue — I do not think 
the last half hour should be charged to me — I had one or two other 
thoughts that I wanted to present. I was interested in the suggestion 
of Mr. Kahn a few moments ago, wherein he pointed out what was 
the purpose of this legislation. I want to say for his benefit and 
for the benefit of the committee that if the Kahn Act is amended as 
proposed by the Bulkley amendment, it will take care .of that class 
of property much more effectively than the Kahn Act can possibly 
do because of the doubtful constitutionality of this act. Now, the 
suggestions of Mr. Kahn and of Mr. Nolan make it clear to my mind 
that they are really in favor of the Bulkley amendment, because it 
makes the Kahn Act read and mean just what they say it does mean 
and to read just as they say it should read. It simply makes clear 
what the rights will be under the Kahn Act, nothing niore and noth- 
ing less, and it eliminates a world of doubt and the possibility of 
expensive and annoying litigation by our American manufacturers. 

Now, tliere are some points about which the best lawyers must 
differ. Every consideration here would seem to indicate to the mind 
of almost any lawver that amendment is necessarv in order to clear 
up these doubts. Some amendment should be made to relieve these 
doubts and at the same time relieve the fears of American manu- 
facturers of being annoyed by these possible suits. If that can be 
done bv amendment, it seems to me that it is the dutv of the com- 
mittee and of the Congress to adopt the amendment. The question 
of design is fully taken care of in the Kahn Act and under this 
proposed act, and under our present patent laws patents and inven- 
tions are taken care of. If an invention is valuable to a foreigner, he 
will come here and take out a patent under the patent laws, which 
will give him 17 years' protection. He will do that instead of avail- 
ing himself of a questionable protection of the kind proposed in the 
Kahn Act. If he has got something to' which our people have a 
proven right, whether it is manufactured here or not, and he can 
avail himself of the privileges of this act and secure, at no expense 
to himself, four years' protection and deprive our people of the right 
they now enjoy, he doubtless will do it, and that is exactly what they 
are' proposing to do. That is exactly what the lawyers in Europe 
are now advising them to do, and if there were no ground for that 
sort of construction of this act, is it reasonable to suppose that not 
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only the patent lawyers in this country, but the patent lawyers of 
Europe would take that view and claim that that is the proper con- 
struction of this bill? 

Mr. Moss. Suppose a manufacturer is manufacturing a certain 
product in this country without a patent, and somebody else in this 
country gets a patent on that article, what becomes of the right of 
that manufacturer to manufacture it further? 

Mr. Bradford. If he can prove priority of invention, the patent 
would be held to be void. 

Mr. Moss. If he can prove that he used it prior to that time ? 

Mr. Bradford. Yes, sir. 

Mr. Moss. Without getting a patent on it? 

Mr. Bradford. Yes, sir. A patent in this country can only be 
granted for an invention. 

Mr. Moss. If that is the case with the American patentee and the 
American manufacturer, would it not also be the case with respect 
to the foreigner? 

Mr. Bradford. I do not think so. 

Mr. Oglesbt. That is, under the present law ? 

Mr. Bradford. The present law provides specific defenses, of which 
that is one. 

Mr. Nolan. I want a^in to call attention to this language : Is not 
that language specific in section 3 — ^and you seem to be very much 
interested in that — which provides " that it shall be unlawful for any 
person without authority of the proprietor thereof to copy, imitate^ 
reproduce, or republish any pattern, model, design, trade-mark, copy- 
right, or manufactured articles protected by the laws of any foreign 
country by legislation, copyrights, patents, or otherwise, which shall 
be imported for exhibition at the Panama-Pacific International Ex- 
position, and there exhibited "? This language says that it is unlaw- 
ful to copy, to imitate, to reproduce, or republish, and not that it is 
unlawful to continue to publish, copy, imitate, or reproduce. 

Mr. Oglesby. It would still be open to that objection, in view of 
Mr. Ewing's definition. 

Mr. Nolan. Mr. Ewing does not place the same construction on 
that section 3 that Mr. Bradford does. 

Mr. Bradford. May I suggest, Mr. Nolan, that there are a great 
many things that are manu&ctured in Europe that are not manu- 
factured in this country, and vet which are free to be manufactured 
in this country if our manufacturers chose to avail themselves of 
that right ? They may be things that are not patentable in this coun- 
try because of the fact, as the commissioner has stated, that they have 
either lost their right to a patent in this country or because they are 
too old for patent anyway. Yet in some cases, under this act, such 
articles can be exhibited at the exposition in San Francisco, and they 
would acquire the right to secure patents in this country. 

Mr. Nolan. All this act does is to give protection against people 
copying, imitating, reproducing, or republisning. If they have not a 
right to a patent in their own country, they will have no right to a 
patent in this country. This was suggested simply to avoid what took 
place at Chicago and St. Louis 

Mr. Bradford (interposing). You are misinformed in regard to 
the experience at Chicago and St. Louis. The things that were copied 
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there were devsigiis, such as Mr. Kahn spoke of. They were designs of 
laces and things of that kind, but not machinery. The foreigners 
copied more from our machinery than we have ever copied troxp. 
theirs. They gained more from putting machines on exhibition in 
Chicago and St. Louis than our manufacturers. did, and they carried 
away with them to Europe more than they brought to this countiy, so 
far as the invention of articlas of utility is concerned. That is a noto- 
rious fact. It was the fine-art goods that were copied and that they 
complained about. Nobody has interposed the slightest objection to 
the pio vision proposed by the Kahn Act, so far as that class of prop- 
ertv is concerned. 

Mr. Nolan. Don't vou know that to-day there is hardly an article 
of manufacture in this country that the Japanese are not copying or 
imitating? 

Mr. Bradford. I know they copy a ffreat many. 

Mr. Nolan. That applies to everything that is offered for sale in 
Japan, and also to manufactured articles m this countrv. 

Mr. Metz. Is it practically the question now that this proposition 
for the protection of designs and patterns was not intended to be ex- 
tended so as to protect such property as machinery and articles of 
utility ? Of course, exhibits will be made of patterns and designs in 
laces and fine silk weaves, for instance, and very naturally they would 
be copied. But, as a practical question, it should be remembered that 
every manufacturer of such articles in this country, or articles to 
which such designs can be applied, knows immediately when such de- 
signs are placed on the market abroad, and, of coui-se, he secures 
copies of tnem. You can copy any pattern or design the moment it 
appears. Incidentally, it is the object of the foreign manufacturers 
to establish a market for their products in this country. As I have 
said, those designs can be copied by any manufacturer the moment 
they go upon the market. Now, it is the purpose to protect those de- 
signs 

Mr. Kahn (interpasing). That is the purpose of the law. 

Mr. Metz. Yes; so far as designs are concerned, such as fancy laces, 
fine silk weaves, etc. ; but does it not go further and protect all articles 
of utility as well? 

Mr. Kahn. They asked protection for all those things. It must be 
known to the committee that there has been an organization per- 
fected among the Governments of Europe with regard to participa- 
tion in expositions. I think there were some 17 countries repre- 
sented at the first meeting, and whether any more have been added or 
not I do not know ; but they do not propose to exhibit hereafter where 
they can not get protection — ^simply the protection they are asking for 
in this law. 

The Chairman. Gentlemen, a representative of the State Depart- 
ment has been here for two or three days, and he wants to be heard. I 
would like to have him heard now. 

FTTBTHEB STATEMEHT OF MB. EDWIN N. BOBCHARD, ASSISTANT 

SOUCITOB, DEPABTMENT OF STATE. 

Mr. Borchard. Mr. Chainnan. I came at the request of Secretary 
Bryan to present what I considered the issues brought up by these 
proposed amendments, which have been clearly drawn here this morn- 
ing, probably for the first time in these hearings. Mr. Morrison's 
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question raises the first distinct issue; that is to say, Will the Kahn 
Act seriously prejudice the rights of the American manufacturer or 
patentee? That is the clear issue. Now, the proponents of these pro- 
posed amendments show two methods by which that violation of the 
American patentee's rights can be brought about, and the first is this, 
they say: It is possible under section 3 for a foreign manufacturer 
to mtroduce his article into this country for the purpose of exhibi- 
tion, secure his certificate of ownership, and then prevent an Amer- 
ican manufacturer, who for years has been manuiacturing that ar- 
ticle, from continuing further to manufacture it, and the foreigner 
can use the penal provisions of the Kahn Act to prevent such con- 
tinued manuiacture. 

Mr. Morrison. Yes: that is the issue raised bv the question I asked. 

Mr. BoRC'HARD. Now, that c(mtingency constitutes the substance of 
the circular that was sent out by the committee of patent lawyers of 
the bar association, and on which the letters of manufacturers to their 
Congressmen and Senators have been based, and it constitutes the 
substance of the letter that was read the other day by the gentleman 
from Massachusetts, representing a constituent who employed 2,500 
people. 

To my mind, that argiunent is conceived in direct misapprehension 
and contradiction of Ejection 3 of the act. That act states specifically 
that it shall be unlawful "to copy, imitate, reproduce, or republish^' 
the various subject matters of protection covered by the act. Now, 
these gentlemen say, notwithstanding those words, it is still possible 
for this American maniifacturer, who is manufacturing now, to be pre- 
vented from doing so further during the period of protection covered 
by the act. Even were this section ambiguous, it would be prepos- 
terous to suppose you could reach such a construction, but it is not 
ambiguous; its meaning is clear. 

I think I can show tnat by one of the arguments used by the gen- 
tlemen that spoke for these amendments. This clause originally con- 
tained the words " copy, imitate, reproduce, republish, or otherwise 
infringe,'- and it was shown that the words "or otherwise infringe" 
were stricken out of the act because they were too broad. What does 
that show? That it was intended to limit the act, the thing which 
it was possible to do, to copying, imitating, reproducing, or republish- 
ing. The very use of the words '" copy, imitate, reproduce, or repub- 
lish " sliows that it was an original exhibit, patent, or design that was 
intended and must be understood in this clause, for if it is in use in 
the countrj' already, and especially by that American manufacturer, 
how could he be copying, imitating, or reproducing, or republishing 
the San Francisco exhibit ? 

Mr. BRADn)RD. May I ask a question there? 

Mr. BoRCMARD. Yes. 

Mr. Bradford, Suppose the thing you are speaking of had not 
been manufactured in this country until after it was put on exhi- 
bition in San Francisco, and was entirely free to be manufactured in 
this cxumtry, and after it was exhibited an American manufacturer 
took it gp 

Mr. BoRCHAgD. I will cou^e to that iu a moment, if I may. 

Mr. BRADn)RD. Is not what he produces an imitation? Is not an 
imitation a copy or reproduction of the thing on exhibition? 

22988—14 2 
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Mr. BoRCHARD. I will come in a moment to the thin^ that are al- 
ready free to be reproduced in this country by anybody because not 
protected by an American patent. 

Mr. Metz. There is another point. The thing that is not produced 
here, the thing that is imported here, what about that? 

Mr. BoRciiARD. The article that has never been produced here and 
yet is perfectly free 

Mr. Metz. Xo; it is not free; it is under a German patent, held 
here by a German patentee. 

Mr. BoRCHARD. That can not be produced here ? 

Mr. Metz. It does not have to be. He has a German patent and 
an American patent. He imports the article. 

Mr. BoRCHARD. All right; if he can now prevent an American 
manufacturer from manufacturing it, he can do it for three years. 

Mr. Metz. Certainly; but the other fellow from France, where 
they have no patent on the same thinp, brings the article in. What 
about the German that also brings it m ? 

Mr. BoRCHARD. How is the American manufacturer prejudiced? 
That is the issue. 

Mr. Metz. You have to protect the German, too. 

Mr. BoRCHARD. Any man that is already protected will continue to 
be — I was confining my argument to the rights of the American 
manufacturer. 

Mr. Metz. This man is an American to all intents and purposes; 
but he is not producing. 

Mr. BoRCHARD. If used in this country, its further use can not be 
prevented through any foreign protection under the Kahn Act. 

Mr. Metz. It gives, under an American patent held by a foreigner, 
an exclusive right to ibhe foreigner to sell his product in this country. 
The other man comes here with it. It is not reproduced; we are- 
not manufacturing it. I am importing what I have been importing 
riffht along, as against the foreigner who has no rights whatever. ^ 

Mr. BoROHARD. I do not see how you can prevent them from im- 
porting. 

Mr. Metz. I have to go to court in case of a trial. 

Mr. BoRCHARD. No; 1 do not see where under the act he is pre- 
vented from importing or continuing to import, for it is then used in 
this country beiore the exhibition begins. 

Mr. Metz. But this man comes in with a right he has not got to- 
day. 

Mr. BoRCHARD. He has the right to-day, I thought. 

Mr. Metz. No; I beg your pardon; the Grerman has the right. 
The Frenchman gets no patent. They give no patent in France for 
a medicinal product. Am I protected as a foreign importer? 

Mr. BoRCHARD. Yes; if the thing is used in this country. 

Mr. Metz. It does not say so. It says " produced." 

Mr. Nolan. " Copy or imitate." 

Mr. Metz. I am not copying or imitating; there you are. That is 
the broad question in regard to every chemical product. 

Mr. BoRCHARD. I should like to take that up, however, after I get 
through disposing of the American rights. That was the principal 
issue, whether the American manufacturer and patentee are so seri- 
ously prejudiced by this act thstt the act has got to go. 
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Commissioner Ewing. Did you write this letter to me of the 6th of 
October, in reply to my letter of the 29th of September, saying that 
the State Department had already considered this matter? I was 
wondering whether they were stating their attitude. 

Mr. BoRCHARD. The first negotiations which I conducted 

Commissioner Ewing. On the 9th of October I received a letter 
saying you were disposed to agree with my view as to the matter, and 
I was wondering what the situation was now. 

Mr. BoRCHARD. I expressed an inclination^ on the basis of verbal 
representations made by your assistant commissioner, with a proviso 
as to the acquiescence of foreign governments. 

The Chairman. I will state the letter was signed by J. B. Moore, 
Acting Secretary of State. 

Mr. BoRCHARD. When I first read this bill, from the way in which 
your assistant, Mr. Frazier, put these proposed amendments before 
me, he made out the same plausible case which has been presented to 
the committee by the gentlemen requesting these amendments, and 
that is why I wrote that letter. Now I unoerstand the bill. Besides 
that, I limited whatever I said there to the provision that foreign 
governments would have to agree to any such thing. 

Commissioner Ewing. There is the correspondence, and perhaps I 
had better put it ift the record. 

The Chairman. I suppose there is no objection to putting those 
letters in the record ? 

Mr. BoRCHARD. I do not know ; I think there is on the part of the 
State Department. 

Commissioner Ewing. If there is any objecti<m, the State Depart- 
ment can raise the question. 

Mr. Bradford. It is a matter of public record. 

Mr. Nolan. I suggest that if Mr. Bradford or anybody else wants 
to address this committee, instead of interjecting remarks about pub- 
lic records they address the chairman. 

Mr. Moss. I should like to have that rule observed by members of 
the committee. 

Mr. Borchard. This correspondence was official correspondence be- 
tween the Department of State and the Commissioner of Patents, and 
I do not think it can be put in the record without the consent of the 
Department of State. 

Commissioner Ewing. I fully concur with that, and I shall not 
present it without the permission of the State Department. 

Mr. Morrison. I should like for the representative of the State 
Department to present his views connectedly. 

The Chairman. The gentleman will proceed without interruption. 

Mr. Borchard. I had come to the point where I said that the very 
use of the words " copy, imitate^ reproduce," shows that an original 
article or patent or design was intended and must be understood in 
this clause, for if it is in use in the country already, and especially 
by that American manufacturer, how could he be copying, imitating, 
reproducing, or republishing the San Francisco exhibit? The act 
provides that the rights protected thereby shall begin on the date of 
the arrival of the foreign exhibit within the exposition grounds at 
San Francisco. No possible copy or any imitation of any such exhibit 
can be made after that date. Therefore; no articles now in existence 
in this country, or which may be in existence here up to that date, 



90 THB KA.HN BILL. 

could possibly be held to be copies or imitations of such exhibit after 
that date, and any action which might be brought under the K^thp 
Act would not be an action for infringement of a foreign patent, but 
would be an action charging the copying or imitating of an exhibit 
at the Panama-Pacific Exposition, and such charge would be rebutted 
by showing that articles similar to the alleged infringing device had 
been actually in existence in this country prior to the exposition. I 
think that is clear, that we can rebut the charge of copying or imitat- 
ing by showing that the article wns in use or manufactured before 
the exposition. I can not see that there is any ambiguity or doubt 
about that. 

Mr. Bradford showed that even in this country, in an action for in- 
fringement of a United States patent, if the defendant can establish 
that the alleged infringing article was in existence prior to the date 
on which the invention of the patent was made, tne charge of in- 
fringement or of copying or imitating absolutely falls, because in this 
case the alleged infringing article preceded the invention. 

Mr. Bradford. Because the statute expre&sly provided that defense. 

Mr. BoRCHARD. And the defense under this act is " copying, imitat- 
ing, or reproducing." That is the same defense. It seems to me clear 
that that is the defense. I am not copying, I am not imitating,, 
because I have used it before. 

If the defendant in an action under the Kahn Act could prove 
that the alleged infringing device or devices at any time were in 
existence in this country before the plaintiff's exhibit had reached 
the exposition grounds, the charge of copying or imitating that 
exhibit would absolutely fall. The criticism, therefore, that the 
Kahn Act would interfere with the continued manufacture, use, or 
sale of any articles actually in existence in the United States prior 
to the date of the arrival of foreign exhibits within the exposition 
grounds is unsound. The words " copy, imitate, reproduce, or repub- 
lish " were advisedly used, and simply prevent during the snort 
period of the act any reproduction of an original exhibit, a protection 
to which foreigners are entitled. The interest of an American manu- 
facturer or patentee is not interfered with in the slightest degree. 

So much for the article protected in this country and now manu- 
factured under an American patent. Now as to the second possi- 
bility which has been read into the act and the dire consequences 
which have been implied. This consists in the charge that an article 
unpatentable in this country would be taken to a country where 
patent riglits are easily secured, be brought back to this country for 
exhibition purposes, secure the certificate of ownership at the exposi- 
tion, and then the proprietor, armed with the certificate of his article 
unpatentable in this country, could prevent any American manu- 
facturers from manufacturing said article during the period covered 
by the act. 

If these unpatentable articles are of any value at all, they are 
being used and manufactured in this country, for they are free to 
all. There are very few things that an American manufacturer can 
manufacture freely that he does not. Anything that has a market 
and can be manufactured is manufacturecl. If any such device or 
article has been manufactured in this country, I have already shown 
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that it is absolutely free from interference by the Kahn Act. because 
if it is already in existence before the arrival of the- foreign exhibit 
in the exposition grounds it could no longer fall within the inhibi- 
tions of copying, imitating, reproducing, etc. So much for that 
feature of the case. 

if the unpatentable article has not l)een used or manufactured in 
this country, it must assuredly not be worth much, and I fail to see 
how an exhibitor, be he an American or a foreigner, who secures this 
exposition certificate on the article we have mentioned would sud- 
denly make this useless article, which it has not been deemed worth 
while to manufacture, a useful one. I must assume that if it has not 
been patented in this country anybody may manufacture or use it. 
If it is manufactured and used, no exposition certificate under the 
Kahn Act can prevent its further manufacture or use. If it has 
not been manufactured or used, it was probably not worth while, 
and no exposition certificate will operate to make that valuable which 
was not before. 

Now, Mr. Bradford, I will take up your questions on that subject. 

The Chairman. Are you ready to be questioned ? 

Mr. BoRCHARD. On this particular point which Mr. Bradford 
raised before. 

Mr. Bradford. I merely asked the question, Would not the manu- 
facture of such articles by an American manufacturer be a copy 
under the meaning of section 3, or an imitation or reproduction, 
which 'has not been before manufactured, but is now on exhibition 
and for which the owner of the foreign patent has sought protection 
under the Kahn Act ? 

Mr. BoRCHARD. Yes; and your hypothesis overlooks entirely this 
practical point, that the thing was perfectly free to be manufactured 
hy anybody during all this time and has not been manufactured. 
What is the reason s Probably it has not been worth while. 

Mr. Bradford. If I may answer that, there are many other rea- 
sons. One may have been that the American manufacturer could not 
produce the article at a profit. 

Mr. BoR( HARD. And that condition continues just the same. 

Mr. Bradford. Possibly, although he might seek under a license 
from this foreign manufacturer to raise his prices. 

Mr. BoRCHARD. It seems to me that any consideration which pre- 
vented its manufacture before the exposition continues just as much 
after this exposition. 

Mr. Bradford. Possibly the foreigner opens up the market. 

Mr. BoRCHARD. If he has done that, I should sav he is entitled to 
something for it. If he has shown that something is useful now that 
was not considered useful l)efore, he is entitled to something for that. 
If he is not an exhibitor, he does not get this protection. He has to 
be an exhibitor to get the protection at all under the act. That is a 
fundamental point. 

This disposes, to my mind, of the principal arguments of those 
who assert that the Kahn Act operates as a grievous violation of the 
rights of the American manufacturer and patentee. As a matter of 
fact, not a single right of the American manufacturer or patentee is 
or would l>e violated, as I hoi)e has been made clear. 
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Now, as to one or two minor matters, in which I believe it neces- 
sary to refute the assertions of those who wish the Kahn Act re- 
pealed or amended. It must be remembered that the Kahn Act is 
not a grant of the right to manufacture, but is simply a prevention of 
theft of a device for which a foreigner has a certificate of ownership. 

Commissioner Ewing. No patent is a grant of right to manufac- 
ture. There is no such thing as a grant of right to manufacture. 

Mr. BoRCHARD. Under this act 

Commissioner Ewing. No patent is. The right to manufacture is 
derived from totallv different sources. 

Mr. Rogers. It is a common-law right. 

Commissioner Ewixo. It is a common-law right, the right of 
every man to do as he pleases. There is no right to manufacture 
under our patent law; there is no right to manufacture under this 
Kahn law. The Kahn law extends the foreign patents in this coun- 
try. I do not think you have met a single one of the points I made. 

The Chairman. It onlj' excludes others from manufacturing. 

Mr. BoRCHARD. p]xactly; and this act prevents the copying, etc., of 
an exhibit at the exposition, together with all the other provisions 
of the act, from beins: made in this country for three years. I believe 
I have shown that the rights of the American manufacturer or pat- 
entee 

Commissioner Ewing. I do not think so. 

Mr. BoRCHARD. I wish you would question me- 



Commissioner Ewing. I have already made my argument. 

Mr. BoRCHARD (continuing). If I have not made this point clear. 
Haven't I made the point clear, Mr. Morrison ? 

Mr. Morrison. I have your views on it, but I am not ready to 
make up my mind. 

Mr. BoRciiARD. Does it raise any other questions in your mind ? 

Mr. Morrison. No, sir; there may be other questions which I 
should like to raise later. 

Mr. BoRCHARD. If there are any doubts, I should be pleased to have 
them expressed. 

Mr. Metz. You have spoken of the rights of the American manu- 
facturer, but what I am trying to get at is the fellow that does not 
manufacture. 

Mr. Moss. Perhaps by the time you get through your paper you 
will cover that. 

Mr. Morrison. It is the duty of this jury to refrain from making 
up their minds or expressing their opinions until after they have 
heard all the evidence, and we are the court. 

Mr. BoRciiARi). Yes; and I merely wished to invite the questions 
that other witnesses before the court have had put to them on objec- 
tions that seemed to be in the mind of the court. 

Finally, to take up some of the points mentioned by Mr. Bradford 
and Mr. Rogers in support of these proposed amendments. With all 
due respect to Mr. Bradford, I wish to say that instead of basing 
his argument on facts he has fitted his facts to suit his argument. 
For example, he has said that foreign countries do not ask for the 
protection given in this act; that the French ambassador did not 
understand the act; that the patent commissioners of foreign coun- 
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tries, if they objected to these amendments, likewise did not under- 
stand them; that if they did they would not object; that foreign 
countries would, as he expressed it, accept these amendments lilce 
lambs; and that even if these amendments were passed we could not 
keep foreign exhibitors away from the exposition with a Gatling gun. 

I do not know Mr. Bradford's sources of information, but i wish 
to state to the committee ofRciallj'^ that his statements of fact are 
erroneous, and, to my mind, made without any warrant. Foreign 
Governments have demanded the protection herein granted, as 
the commissioners, who traveled over the w^orld in an attempt to 
enlist the support of foreign Governments, and letters and notes on 
file in the department will show. The central committee of In- 
ternational Expositions, representing the foreign Governments of 
Europe, at Brussels, wished to be assured of the most absolute pro- 
tection jfor industrial and literary propertv before they recommended 
to their Governments participation in tliis exposition. As to the 
statement that the patent commissioners of foreign counries would 
not object to this bill, or that the French ambassaaor did not under- 
stand it, I have only to point Qut the admis8i()ns made right here that 
the proposed amendments by their very omissions in the matters of 
trade-marks and patents of utility definitely offer less protection to 
the foreigner than he has under the Kahn Act. One need not be a 
patent lawj^er to see this, and you can not make foreigners believe 
that that is not so. 

Commissioner Ewing. It is so; there is no question about it. We 
are striking out trade-marks and patents of utility. There is no dis- 
pute about that. There is no attempt to make the French ambas- 
sador believe anything else. 

Mr. BoRCHARD. You could not convince him. 

Commissioner Ewing. I say there is no attempt to convince him. 
I wrote to him and explained that we were taking out those two 
things absolutely, and I gave him my reasons. 

Mr. BoRCHARD. Yes; and he was not satisfied. They have good 
reason to be not satisfied. They have had notified to them this Kahn 
Act, under which they are to be protected. . 

Commissioner Ewing. The State Department has laid before me, I 
think, all the correspondence in this matter. At any rate, I think 
all the correspondence with the French ambassador, through which 
this thing arose, was limited to designs, and these other things were 
put in, I believe, wholly by inadvertence. As to both those other 
items, in my opinion, the act is entirely without the authority of 
Congress; especially in the matter of trade-marks I think it is en- 
tirely without the authority of Congress. 

Mr. BoRCHARD. If you say that they have their protection for 
trade-marks under the common law, why do you object to leaving it 
in the act? 

Commissioner Ewing. I do not think Congi'ess has any authority 
to legislate on the subject. The constitutional objection to the trade- 
mark provision of this act is exactly the same as that on which our 
national trade-mark act of 1870 was wiped off the statute books in 
1879. If you have not read that opinion, I would commend it to 
your consideration. 
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Mr. BoRC HARD. The constitutional features of this bill will be taken 
up by some one else, and I should prefer to confine myself to my own 
province. 

Mr. Morrison. Is there anything further that it would be consistent 
with the public interest for you to submit that will show the terms of 
the request made prior to the enactment of the Kahn law? 

Mr. BoRCHARD. Yes: I believe there is a document on file from this 
International Exposition Committee which represents the foreign 
Governments at Brussels and formed the basis of the recommenda- 
tions on which these foreign Governments base their opinions as to 
whether they will exhibit or not. That letter to the department or 
to our ambassador in France — I have forgotten which — asked for 
the fullest protection for literary and industrial property. 

Mr. MoRRTsoN. Can so much of it as furnishes the t^rms of the re- 
quest be put into this record ? 

Mr. BoRCHARD. I think so. When I go back to the department I 
will have that copied out and send it to the committee. 

The French ambassador and the protests of his own Government 
and patent commissioner on which his note was based have just 
ground for their objection. It is on the French patent commissioner's 
opinion, I believe, that these objections of the French ambassador 
are based. 

Commissioner Ewing. But the objection was made by Mr. Jus<«- 
rand before any such time could have expired. He wrote me directly, 
and I have no doubt presented the same matters 

Mr. BoRCHARD. Our understanding from Mr. Jusserand, 1 think, 
is quite different. Since then we have had cables from our ambassador 
in France that the French threatened to withdraw, and that thev 
wanted the fullest assurance from the department that no change 
would l)e made before they would participate in the exposition. 

Mr. Bradford. How could the French patent commissioner con- 
strue this proposed amendment before the proposed amendment was 
known in this country? 

Mr. BoRcnARD. Oh, no; it has been known for some time. Mr. 
Ewing handed us a copy of the act before it was introduced. 

Mr. Bradpx^rd. I think that has reference to some previous amend- 
ment, presented some weeks ago. 

Mr. BoRCHARif. Yes ; about three weeks ago. 

Mr. Bradford. That was another matter. 

Mr. Borchard. It embodied the substance of these amendments you 
have in mind, however. It might not have been in those exact words. 
I can not say on that point. 

To continue Mr. Bradford's illustration from the animal kingdom, 
if the foreign Governments are kicking like steers at the mere possi- 
bility or threat of an amendment to this act, is it logical to suppose 
that if the amendments were actually passed they would suddenly 
mildly accept them like lambs? No reasonable man would believe 
that. On the (contrary, thev will carry into full effect what is already 
beginning, by reason of these very hearings. They will withhold per- 
manently their participation in the exposition. Governments which 
have already accepted will withdraw, and those with whom every 
effort is being made to secure their support will decline to listen to 
us. Foreign exhibitors will not need a Gatling gim to be kept away 
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from the expoeitimi, but only this Bulkley bill ; and if my statements 
are doubted, the conversations that the Secretary has had with for- 
«iffn ministers during this last week will, I feel sure, amply support 
what I say. 

Just a few further words and I will not detain the committee 
longer. If the proposed amendments presented to the committee a 
balance of considerations, on the one hand, the preservation of the 
rights of American manufacturers and patentees, and, on the other, 
the success of the exposition and the maintenance of the good faith 
of this country, there might be some well-founded ground for debate 
as to whether these amendments should be recommended for, passage. 
But I hope I have shown that the rights of the American manufac- 
turer or 'patentee are in no way prejudiced by the act, so that the 
only result of these amendments would be to permanently impair the 
success of the exposition. And it would constitute a breach of good 
faith on the part of the United States, after foreigners have had 
notified to them this Kahn Act, on the basis of which every protec- 
tion has been promised and on which they have relied. Any chance 
in the act, even if it had not already been shown on the merits to be 
unwarrented, so far as the American manufacturer is concerned, 
would open us to a charge of bad faith, and this country can not 
afford to be subjected to further criticism along these lines. 

Therefore, for the reasons that have been shown — ^first, that the 
Kahn Act in no respect violates, jn^judices, or impairs the riglits of 
the American manutacturer or patentee ; second, that the amendment 
of the Kahn Act and the passage of the Bulkley bill will seriously 
impair and very nearly dereat the interational features of the expo- 
sion, of which the executive branch of the Government is using every 
effort to make a success; and, third, because this country, having 
notified this act to foreign Governments, who rely upon our good 
faith, will be open to the charge of bad faith — for these three rea- 
sons I earnestly hope, on behalf of the Secretary of State, that the 
Kahn Act will be allowed to stand as it is and that no amendments 
will be recommended by this committee. 

Prof. SoLBERG. I do not wish to make any statement at this point, 
but I do wish to request, on behalf of the Copyright Office, that be- 
fore the hearings are closed opportunity may be allowed for a pro- 
test from the Copyright Office s side of the amendments proposed in 
House bill 10310, as far as copyrights are concerned. 

Mr. Nolan. I should like to ask Mr. Borchard before he leaves, 
for my information and the informaiion of the committee, to ex- 
plain to us his change of view, if any, on this bill. 

Mr. BoRCHARi>. Yes; I will. 

Mr. Nolan. I would also sucrgest that Mr. Borchard secure the 
permission of the department for the introduction of those letters, 
if it is possible. 

Mr. Borchard. Those letteiN do not rc»present the views of the de- 

Sartment; they represent the views I had three months ago before I 
ad had an opportunity to study the Kahn Act, especially in connec- 
tion with this proposed Bulkley bill. 

Mr. Metz. Mr. Chairman, don't you think that that shows the 
basis of negotiations with foreign Governments at that time? 
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Mr. BoRCHABD. No; it does not, Mr. Metz, becaujse at that time 
when I expressed that view I said, " These are my inclinations, but 
before I can pass any official opinion this must be submitted to the 
foreign Governments." And when we got the views of the foreign 
Governments we became convinced the amendments were not de- 
sirable. 

'Mr. Mxnz. But the views submitted at that time by you were not 
the views submitted to foreign Governments? 

Mr. BoRCHARD. That was simply an opinion from me to the Com- 
missioner of Patents, and my letter, I believe, read something like 
this: 

I am inclined to agree in your view that the act might be amended, bat 
before the department can suggest anything it must submit it to the foreign 
Governments. 

Mr. Bradford. Is it not fair to assume that, if you entertained 
the views two months ago as expressed in that letter, many others 
might entertain the same views upon the first reading of the bill, 
and that there may be some grounds in the bill for such views? 
Otherwise,' I assume you would never have expressed them at all. 

Mr. BoRCHARD. No ; I think I made a clear mistake. 

Mr. Bradford. I think the whole thing is a clear mistake. 

Mr. Metz. Others who had the same views feel that way yet. 

Mr. BoRCHARD. My first impression was based on Mr. Frazier's rep- 
resentations, and was corrected on further study, and I believe that 
my view now represents a correct understanding of the Kahn Act. 

The Chairman. Gentlemen, it is 12 o'clock and the House is in 
session, and we will be called upon to debate the conference report on 
the currency bill. 

Mr. Metz. May I ask you one question? Do you understand that 
under this Kahn law a foreign exhibitor — to be specific, an exhibitor 
from France or Switzerland, where they have no patent laws cover- 
ing other countries — may bring in a product which is clearly an in- 
fringement of an American patent granted to a foreigner? In other 
words, can a product covered by a patent granted for a novelty in this 
country be exhibited? Can he even bring it in for exhibition pur- 
poses? 

Mr. Borchart*. Yes ; it can be exhibited, but if protection is already 
granted under an American patent, the Kahn Act does not affect the 
matter. 

Mr. Metz. If it is exhibited, it has this protection. Take a product 
that is to-day clearly an infringement upon an American patent 

f ranted to the manufacturer — and there are thousands of them in 
Vance and Italy, of chemical products. They do not exhibit them 
for the sake of showing the label on the bottle. Can that product, 
which is clearly an iniringement of an American patent, oe even 
exhibited at San Francisco? And if it is exhibited, there is no de- 
barring, because they have only a trade-mark right in France. Can 
thev bring it here to exhibit it and sell it under that law ? 

Commissioner Ewing. I do. not think the Kahn Act would affect 
the question. The Kahn Act does not give them any right to exhibit. 
Mr. Metz. It gives the proprietor of a foreign patent or foreign 
trade-mark the right to come in and exhibit products. 
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Commissioner Ewing. No ; it says if he does exhibit. 

Mr. Metz. If he does, and it does not prevent hitn from exhibiting. 
Is he prevented from exhibiting under our patent law ! 

Commissioner Ewing. He is prevented under our patent law. In 
the act proposed by Mr. Bulkley — ^which I largely drew — as an 
amendment to the Kahn Act there is a specific provision, which is 
not in the Kahn Act, that exhibition at the fair snail not in itself be 
treated as an infringement. 

Mr. Metz. He is allowed to exhibit? 

Commissioner Ewing. Yes; but he can not sell under this present 
act. The Kahn Act did not take care of that, and that was the only 
extension of privilege. 

Mr. Bradford. Mr. Chairman, may I insert this in the record? 
Mr. Borchard stated that I fitted mv facts to my argument, etc. 
I based my judgment as to what foreign manufacturers would 
do in reference to this exhibition upon newspaper reports that have 
come from foreign capitals. I read into the record at the last hearing 
a newspaper report dated Berlin, October 6, which stated that a 
German organization of 1,000 manufacturers had appointed a com- 
*mittee to look after their interests and take care of all these matters^ 
including prosecutions, both civil and criminal, to protect their rights. 
Under date of November 26 there was published in the New York 
Commercial an item in which it was stated 

Mr. Kennedy. Who wrote that? I object to that going into the 
record until I find out about it. 

Mr. Bradford. I was simply explaining on what I based my judg- 
ment. 

Mr. Kennedy. I want to ask you a question. Who wrote that 
article? Was it some one that represents your side of the case? 

Mr. Bradford. Absolutely not; it is simply a common press dis- 
patch. It was dated Berlin, October 6. 

Mr. Kennedy. Has he signed it? 

Mr. Bradford. It is an Associated Press dispatch, I presume, from 
Berlin, Germany. This last dispatch, dated November 25, published 
in the New York Commercial or November 26, simply states : 

Despite tbe aloofness of official Germany regarding the Panama-Pacific Bz- 
Position in San Francisco in 1015, there is ground for the belief that Germany 
will send the biggest exhibit in her history to the exposition. Arrangements 
have already been made for 1,400 large firms to show their wares. 

I merely wanted to show that it had grown from a few on October 
6 to 1,400 on November 26. 

Mr. Borchard. Was that after the Bulkley bill was introduced ? 

Mr. Bradford. Oh, no. 

Mr. Kahn. If you permit that to go into the record, I want to put 
into the record the newspaper dispatches from Germany to show 
that since these hearings have commenced German participation has 
been abandoned. entirely. 

Mr. Bradford. May 1 ask you to state that that is official German 
participation and not participation by manufacturers ? 

Mr. ICahn. Official Germany and manufacturers of Germany, are 
both included in the newspaper dispatches, and that has been since 
these hearings began. 
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The Chairman. We shall probably adjourn to-morrow for the 
holidays, and I do not see how we can have any more hearings until 
after the holidays. 

Mr. Nolan. I move that when we adjourn we adjourn to meet at 
the call of the chairman. 

Mr. Metz. I second the motion. 

Mr. Brandenberg. I have been asked to appear before the com- 
mittee in behalf of the Panama-Pacific Exposition Co. I know the 
time of the committee is very limited, but what I have to say is 
largely a summary of the arguments already advanced by Mr. 
Borchard, and the arguments I would have advanced are contained 
in a paper which I have written. May I be allowed to introduce this 
in evidence on behalf of the exposition company ? 

The Chairman. It may be inserted in the record. 

(Thereupon at 12.10 o'clock p. m. the committee adjourned to meet 
at the call of the chairman.) 
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COMMITl'EE ON PaTKNTS, 

HorsE OF Representatives, 
Washington^ I), (\^ January 14^ 19 J 4- 

The committee met at 10 o'clock a. m. 

Present: Representatives Oldfield (chairman). Morrison Calla- 
way, Metz, Hill, Oglesby, Kennedy, Moss, and Paige of Masssichu- 
setts. 

Present also: Mr. Thorvald Solberg, register of copyrights. Li- 
brary of Confess ; Mr. E. W. Bradford. 

The committee thereupon proceeded to the consideration of 
H. R. 10310. 

The Chairman. There have been some conferences. I understand, 
held between the State Department, representatives of the Patent 
Office, and the French ambassador, with regard to some moclifica- 
tion of the Bulkley bill, and if Mr. Bradford does not object he 
might give us the benefit of such information as he has in regard to 
the matter. 

STATEMENT OF MB. E. W. BRABFOBD, PBESIBENT WASHIHOTON 
PATENT LAW ASSOCIATION, WASHINGTON, B. C. 

Mr. Bradford. Mr. Chairman, at my request the Department of 
State arranged an interview for me with the French ambassador 
on last Friday. My purpose in seeking the interview was to en- 
deavor to exj^lain to the embassador the position of those who have 
been advocating the passage of the Bulkley bill as an amendment 
to the Kahn Act and to try to show him, if possible, the reasonable- 
ness of our position. I will not attempt to tell the committee all 
that took place at the interview, nor to predict accurately what the 
outcome may be, but it seemed to me, from my interview with the 
French ambiassador, that he was willing to make some concessions, 
but that he regarded the Bulkley bill as unnecessarily elabora^ and 
going too much into detail. He objected to so many changes in 
what he considered are points that are entirely immaterial — perhaps 
to his country as well as to our country — but at the same time changes 
that would make it necessary for him to elaborately explain the 
reasons, and he thought he should not be expected to try to explain 
to his Government all of the reasons for all of the changes, in detail, 
proposed by the Bulkley bill. In fact, he thought that no change 
whatever was necessary; believed that the objections were not well 
founded, and that it was reallv not a matter of much moment to his 
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country whether the bill was amended or not ; in fact, he impressed 
me with the idea that they were not particularly anxious to exhibit, 
and would be willing to accept any radical amendment of the Kahn 
Act as an excuse for not exhibiting. He finally said, however, that 
if we could suggest some little simple amendment, something that 
would require not much explanation, possibly we might agree. With 
that I left him and began to study over the bill, and on Monday 
sought another interview with him, which he readily granted, ana 
I suggested to him that some amendment might be made to section 3 
of the bill that possibly our people would be willing to accept. 

Mr. Morrison. Section 3 of tne Kahn Act? 

Mr. Bradford. Section 3 of the Kahn Act; not the Bulkley bill. ^ 

The amendments that I suggested were these 

Mr. Hill. Are you reading from the Bulkley bill ? 

Mr. Bradi-xjrd. I am reading from the Kahn Act. 

After " That," the first word of section 3, insert " subject to legal 
defenses "'; and in line 4 of the bill — I don not know whether that is 
line 4 of the act or not — cancel the word " or," before " manufactured 
articles," and insert " new and original with the proprietor or his 
assimor, for any," so that the first paragraph of section 3, if amended, 
would read: 

That, subjet't to loRal d'efenses, it shall be unlawful for any person without 
authority of the proprietor thereof to copy, imitate, reproduce, or republish 
any pattern, model, design, trade-mark, coi>yright, new and original with the 
proprietor or his aspignor, for any manufactured article protected by the laws 
of any foreign country by registration, ctipyright, patent, or otherwise, which 
shall be imjiorted for exhibition at the Panama-Pacific International Exposition 
and there exhibited; and any iierson who shall infringe the rights protected 
under this act shall be liable — 

The ambassador told me that I might say to the chairman of this 
committee that such an amendment would be acceptable to him per- 
sonally, and that he would telegi*aph his Government recommenaing 
that his Government authorize him to say that it would be acceptable 
on their behalf. 

I received a telephone message from the ambassador late in the 
afternoon on the same day, in which he said that, after further 
considering the language, in translating it to submit to his Govern- 
ment, he discovered a different meaning from what he had contem- 
plated in his first consideration of the amendment. He thought that 
canceling the word " or " and substituting the words " for any " 
made quite a difference in the scope of the act. I told him frankly 
that it did, and that that was the purpose of the amendment, and at 
the same time I endeavored to show^ him that even with that amend- 
ment it provided the protection they wanted. 

The ambassador asKed me to come out and see him again, which 
I did, and after a conference, he told me this: That if one of the law 
officers of the Government would express an opinion concurring 
with mine, as to the meaning of this language, he would be entirely 
willing to accept it. On yesterday, in company with Mr. Frazier, 
First Assistant Commissioner of Patents, I called on Gov. Folk, 
Solicitor for the State Department, and presented the matter to him. 
He stated that he would like to refer the question to the Patent 
Office for lis opinion before he expressed his, and he did so, and the 
Commissioner of Patents wrote an opinion, which did agree, in sub- 
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stance, with my view as expressed to the ambassador. We took that 
to Gov. Folk, and he said to me that I might say to the French 
ambassador that he concurred with the view expressed by the Com- 
missioner of Patents, but he told me, personally, that he could not, 
in accordance with the custom of the State Department, send that 
letter to the French ambassador through me, but that it should go 
in their regular way. 

So, it seems to me, that if the amendment such as I have out- 
lined there is acceptable to the committee, and is acceptable to the 
American interests, it is more than probable that any opposition 
from the French ambassador will be withdrawn. 

I think that such an amendment should be acceptable. It leaves 
section 2 without change. I do not know of any urgent reason why 
it should not read that way. Section 3 is the one that provided 
the penalties and states what shall constitute infringement; and if 
amended as proposed it will simply prohibit the copying of patterns, 
models, and designs for manufactured articles that are new and 
original with the proprietor, the exhibitor, or the party from whom 
he acquires title. That protection, I think, everyone is willing to 
extend to the exhibitors. I have not heard anyone make any state- 
ment in opposition. 

The amendment as proposed does not make clear the significance 
of the word " copjrright,'^ immediately preceding the insertion. In 
order to correct this it has been suggested that perhaps it would be 
better to cancel the words "copyright, or" and insert "new and 
original with the proprietor or his assignor for any copyrightable 
subject matter, or lor any." This form of the amendment, however, 
has not been submitted to the French ambassador. His proposition 
for an agreement is based upon the exact language before quoted. 

The Chairman. I believe now, Mr. Bradford, in the draft of tlie 
bill amending the Kahn Act, which you handed me. you added an- 
other section, which is section 7 ? 

Mr. Bbadford. Yes, Mr. Chairman. 

The Chairman. Will you explain that ? 

Mr. Bradford. I called the ambassador's attention to the fact 
that there were no provisions in the Kahn Act similar to section 8 
of the Bulkley bill, which provided that the exhibition of these 
foreiffn exhibits shall not constitute an infringement of any exist- 
ing United States patent. He said, " Yes," and that they would 
like to have that section incorporated in the Kahn Act. They feel 
that that is important, and they ought to have it, and, in fact, 
expected that it would be suggested. So, in the proposed amend- 
ment I have provided for the addition of section 8 of the Bulkley 
bill as section 7 of the Kahn Act. 

Mr. Oglesby. I understand that one of the main objections to 
this Kahn Act was that it applied to patents of utility ? 

Mr. Bradford. Yes. 

Mr. Oglesby. Manufactured articles of utility? 

Mr. Bradford. We feared that 

Mr. Oglesby. How does this amendment aflFect such articles^ 

Mr. Bradford. Well, it would simply prohibit the copying of the 
design of the article, the model of the article, the physical appear- 
ance of the article; it would not go to the construction of the article 
or to the composition of matter. 
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Mr. Oglesby. Only the mechanical design ? 

Mr. Bradf<mu>. Not to the mechanical construction at all, but 
would simply prohibit— for instance, a chair or piece of furniture 
of beautiful design might be exhibited, and it would not onljr pro- 
hibit the copying of the ornamentation, but it would prohibit the 
copying of that cnair as a whole, so far as its pattern and its design 
are concerned. 

Mr. Metz. Provided it is new ? 

Mr. Bradford. And original. 

Mr. Metz. And original with the exhibitor, so that anyone who 
liad a similar thing heretofore would not be affected? 

Mr. Bradford. Yes; we ^t in the requirement that the subject 
matter must be new and original. 

Mr. Metz. If he can prove he had it before, that lets him out? 

Afr. Bradford. We also get in the provision that the infringer 
is entitled to plead " legal defenses." 

Mr. Metz. He would have that under this, anyway, would he not? 

Mr. Bradford. I think he probably would, but it is better to have 
the language in the bill. 

Mr. Oglesby. Was this proposed bill submitted to the Commis- 
sioner of Patents ? 

Mr. Bradford. We have submitted it to him, and he agrees with it. 

Mr. Oglesby. I would like to make this statement: One of the 
(objections which I had to the Kahn Act was that it extended the 
principle of criminal prosecution to what should properly be a 
civil remedy, in my juagment. It is true we have a provision now 
in the copyright law which makes criminal prosecution a penalty 
under certain conditions. There is a great deal of opposition to 
that, but there is some excuse for it, in that the damage might en- 
tirely be done and the inventor would be left practically without 
civil remedy. I am very much opposed to extending that doctrine; 
on the contrary, I would rather see that provision stricken out. 
Has that question been considered seriously in connection with this 
adjustment? 

Mr. Bradford. Yes, Mr. Oglesby, it has. The Commissioner of 
Patents, the Bar Association, and most everyone else, so far as I 
know, agree with the position which you have just stated, that it is 
unwise to incorporate a criminal provision in an act of this kind, 
but if amended as proposed the infringement will consist merely of 
copying things that are on exhibition, and there may be more 
excuse for a criminal liability for a man who goes and boldly copies 
or pirates a thing which he sees before him than for the man who in 
the construction of his machine — the mechanical structure — might 
infringe the claim of some foreign patent ; yet I think there is no 
excuse for it in this act except that the bill has passed, the needs 
of the exposition are great, and we ought not to stand in the way 
of securing the cooperation of France and other foreign Govern- 
ments if they will contribute to make the exposition a success; and 
so I think that we should waive what is really a vital objection 
to that part of the bill, because of the fact that it is not likely that 
much harm can come from it. 

Mr. Oglesby. It might be advisable, under the circumstances, to 
waive that point; but I want to go distinctly on record as being 
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opposed to any extension of that principle of criminal prosecution 
for civil damages or civil liabilities. 

Mr. BRADit>RD. I want to go on record to the same effect, too; it 
is obnoxious, I think, to the patent system and all of our civil laws. 

Mr. Callaway. Could not that be amended in the same way, just 
by the addition or striking out of a word ? 

Mr. Hill. It is pretty hard to do. 

Mr. Bradford, i think it would be rather difficult. We might pos- 
sibly do it. While I do not believe there will be any criminal prose- 
cution under the act, yet I think it is a bad precedent to have such 
a law on the statute books. 

Mr. Hill. The trouble with having a bill incorporating a doc- 
trine like this is that it gives a leeway hereafter in other legis)at)€»i 
to say, " That bill was all right, and everybody consented to it, and 
we ought to put it in here,'' and there is not any language t^ stop it. 

Mr. Bradford. That is the character of the legislation. The act 
is still bad for many reasons. 

Mr. Oglbsbt. Notwithstanding, the fact is that our views are that 
that principle diould be restricted rather than extended ? 

Mr. Bradford. Yes. 

The Chairman. Mr. Bradford, I understand you are opposed to 
criminal proseeution for the willful infringement of any patent, 
under any circumstances? 

Mr. Bradford. I am. 

Mr. Metz. If you had patents and had them infringed, as I have, 
willfully, day after day, you would say that in jail is where they 
belong ; you can not fine them $200 in the police court ; you can not 
sue them because they have not anything. Their oflke is in their hat 

Mr. Bradford. The trouble is this : It is very hard to prove what 
is " willful." An infringement of a patent is merely the judgment 
of a court. The party himself,- when he infringes willfully, may 
believe conscientiously that he has the right to do just what he is 
doing; he may believe that the patent which he is alleged to in- 
fringe is invalid; he may have legal advice to that effect; he may 
have legal advice to the effect that there are other defenses whicn 
would make him not liable for infringement. So I think it is a 
most dangerous proposition to make a man liable for criminal 
prosecution for doing what he believes he has a right to do and has 
good reason to believe he has a right to do, even though it may turn 
out eventusilly, from the judgment of the court, that he did not have 
that right. 

Mr. Mimz. I grant you that ; but, as an extreme illustration, here 
is a man who does not believe he has a right. He knows he has no 
right. He stays in Canada — ^in Windsor — ^just across the line, and 
he produces an imitation of a patented article, ships it to Detroit in 
care of the express company, knowing he is infringing, and he has 
been doing it for 10 years. You can not touch him ; you can not go 
to Canada ; you can not catch him. He does not dare to come into 
the United States, and if he did come you could only ^et an in- 
junction against his agent in Detroit. The express companies handle 
the goods, and he is robbing the importers of hundreds of thousands 
of dollars. You put him on the witness stand and he forgets, and he 
keeps no record. 
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The Chairman. With respect to corporations which manufacture 
under patents, do they practice the method, when they see a good 
thing — an invention owned by some individual, probably a poor in- 
ventor — of going along and using everything they get hold of, with- 
out any regard to who it belongs to? Very often that complaint is 
made to me. 

Mr. Oglesby. The corporation is liable and can respond in dam- 
ages. The infringement might be a matter of opinion. Now, the 
difference is that ^ou should not prosecute where there is any ques- 
tion based on opinion — an expression of opinion. That is in our fraud 
laws all the way through. If I represent to you that I have a farm 
worth $100,000 and sell it to you for $80,000 you can not prosecute me 
criminally for misrepresentation as to the value of that farm, be- 
cause that is only an expression of opinion; but if I tell you that 
that farm will raise 100 bushels of wheat to the acre when as a mat- 
ter of fact it is nothing but swamp land and will raise nothing, then 
I have made a misstatement of tne facts, of which there can be no 
question of doubt, and which I should be liable in fraud. But a 
man who has a patent is given a monopoly, and to give him in ad- 
dition to that the right as one of his remedies in the protection of 
that patent to put somebody else in jail because of a difference of 
opinion as to just how far his rights extend is sanctioning a prin- 
ciple that seems to me is wholly un-American and contrary to the 
principles that we have been trying for a number of years to 
establish. 

Mr. Bradford. AnsAvering your question, Mr. Chairman, directly, 
I have never known of any specific instances such as you suggest. 
I have heard a great deal about such practices, but when it comes 
down to the concrete cases I do not know of any. There may be 
some, and it is possible that some corporations do make a practice 
of stealing the valuable inventions of poor inventors, and aoing it 
in such a way that the poor inventor is absolutely helpless. My own 
experience is that the corporations are very liberal as a usual thing 
with the poor inventor, and when the inventor has a valuable in- 
vention and has a patent for it, that the corporation is the most 
liberal party with which he can deal for its exploitation, and that as 
a usual thing what he gets out of it he secures through having some 
corporation take it up and manufacture it on a royalty or by pay- 
ing him a substantial price for it. I have known of a great many 
instances where the poor inventor would never have gott«n a dollar, 
so far as I could judge, from his invention except from the fact that 
<he wealthy corporation took hold of it, saw something in it, and 
put their capital and brains behind it and made a commercial success 
of it. 

The CiiAiBMAK. I will just make this statement in reply to that: 
I think Mr. Ward Leonard told me only a few days ago that the Gen- 
eral Electric Co. was using something like 40 of his patents and tell- 
ing him to sue or do anything he wanted to do, and he saj'^s it is q^uite 
general. I do not know anything about it, but I hear these things 
daily, almost. 

Mr. Bradford. In reference to the interview you had with Mr. 
Ijconard just recently. I know Mr. Leonard. In the first place, he 
can not be classed in the category of poor inventors. 

The Chairman. I know that. 
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Mr. Bradford. In the next place, it is a matter whicli is a hobby 
with him, and has been for a number of years. 

Mr. Metz. He has a grouch. 

Mr. Bradford. He has a grouch which is very, very large, and he 
has tried to take out his spite oil the patent system, the courts, the 
big corporations, and others for a gooa many years and he has been 
unsuccessful. The trouble with Mr. Leonard" is that he has been 
unsuccessful 

Mr. Metz. He has not a good case. 

Mr. Bradford. In an interview with Mr. Leonard some months 
ago, when he was telling us about these same troubles that he has told 
you, and in company with the general patent counsel for the United 
States Steel Corporation, he made the declaration that the Steel Cor- 
poration was infringing his patents and that he could get no redress ; 
and he was asked by the general counsel why, and he made substan- 
tially the same statements that he has made to you, evidently, that he 
could not get cases to trial ; that if he could only get them before a 
jury he would be all right; and the general counsel of the Steel Cor- 
poration said, "Well, Mr. Leonard, you shall have a jury trial, have 
it any day you please. We will accommodate you with any kind of 
a trial that you want, only let us get the cases tried." There was no 
disposition on his part to delay the case to take advantage of any 
technicality, but he simply told Mr. Leonard frankly that he would 

E^rsonally guarantee that he should have a jury trial, or any other 
nd of a trial, and have it any time he pleased. 
The trouble with Mr. Leonard's contentions is that he thinks every- 
body who makes an electrical device infringes his invention. 

Mr. Metz. Certainly; the majority of inventors believe that way. 
anyhow. 

The Chairman. Mr. Solberg wants to ask you a question. 

STATEMENT OF MK. THOEVALD SOLBEEO, EEOISTEE OF COPT- 

EI0HT8, LIBEAET OF OOHGEESS. 

Mr. Solberg. It may be Mr. Bradford makes a just criticism in 
relation to the language of the amendment proposed as concerns 
copyrights, but I think that a very slight change in the phraseology 
would overcome that, and be such a change as could not be objection- 
able either to the proposere of the amendment or to the French am- 
bassador, or anyone else concerned. I am speaking, of course, only 
in relation to copyright. 

As I understand Mr. Bradford's reading, tlie first part of section 
3 of the Kahn Act, as amended, would be as follows: 

That subject to legal defenses it sliiill be unlawful for any person, without 
authority of the proprietor thereof, to coi)y, imitate, reproduce, or republish 
any pattern, model, design, trade-mark, copyright, new and original with the 
proprietor or his assignor, for any manufactured article protected by the laws 
of any foreign country by registration, copyright, patent, or other>*'iso 

Mr. Bkadford. Yes. 

Mr. Solberg. The difficulty is just as ilr. Bradford suggests, that 
the amended phraseology applies correctly. to patterns, models, de- 
signs, and trade-marks, but does not apply as correctly to copyright 
as interpolated; but it would seem that a slight change would cor- 
rect that, and in no sense change the intention, if, after the words 
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" or republish any " the word " copyright " shall be shifted up from 
behind " trade-mark " to behind '' any, and the word " work " should 
be added. 

And, then, I should also suggest adding " or any " l)efore the word 
" pattern," and the word " and ' before the word ^' protected." and it 
would read as follows : 

That, subject to legal defenses, it shall be unlawful for any person without 
authority of the proprietor thereof to copy, imitate, reproduce, or republish 
jiny copyright work, or any pattern, model, design, trade-mark, new and 
oiiginal, wKh the proprietor or his assignor, for any manufactured article 
which is protected by the laws of any foreign country, etc. 

I do not know that the " which is " is really essential. I will omit 
that. 

Mr. Hill. Protected? 

Mr. 8oTJ)£RG. Protected probably is sufficient. 

Mr. Bradford. That is substantially as we suggest. So would the 
other amendment that I suggested make it read '^ new and original 
with the proprietor or his assignor for any copyrightable subject, 
or for any manufactured article, which would mean the same thing. 

Mr. SoLBERG. Yes; but "copyrightable subject" is not the usual 
expression, whereas " copyright work " is the ordinary term. 

Mr. Bradford. The meaning is very clear. 

Mr. Solberg. If this may be a proper moment, there is one other 
consideration, I think, with regard to the Kahn Act. Mr. Bradfwd 
has given the reasons why section 8 of the Bulkley bill should be 
enacted, and all who have followed the legislation in i*egard to 
previous expositions would know that that is simply in different 
phraseology — what has been regularly enacted in regarde to exhibits 
from abroad at expositions. 

Another consideration, however, which would also touch upon 
copyright and which has not been brought forward in the hearings 
is tidat it would seem, with this limited term, that unless there was 
express provision in the act any infringement for which a suit 
had been brought and not brought to a conclusion at the termination 
of the term would fail, and that surely is not the intention of the act. 

In the case of Yeaton v. United States, Chief Justice Marshall 
used this language: 

If an act be penal and temporary by the terms or nature of it, the party 
offendUig must be prosecuted and punished before the act exiiires or Is re- 
l)eale<l. Though the offense l>e connnitteil before the ex])i ration of the act. 
the party can not be punisheil after it has expired unless a particular provision 
|}e made by law for the purix)se. The same rule applies as to the judicial 
procee<lings bej?im under an act and not finished. They can not be pursued. 

I think that decision has never been overruled — it is reported in 
5 C'ranch E., Curtis ed., page 263 — if so, would it not seem that there 
ought to be a provision meeting that condition? 

Mr. OmjFJSBY. That would make the provision more drastic, would 
it not? It would make the punishment for an infraction more sure? 

Mr. Bradford. I do not see why we ought to concern ourselves 
with that. 

Mr. SoiJiERu. I think it is rather for the other side, 

Mr. OoLESBY. That is the point I was getting at. 

The Chairman. Mr. Metz, did you desire to state something? 

Mr. Metz. I have got to pay lawyers all the time for defending 
my views against some other fellows, but I look at the practical side 
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of the proposition as a manufacturer. Take this one clause right 
here : 

To deUver up on oatli, to be impounded during the pendency of the action, 
upon such tei*uis and conditions as the court may prescribe, aU articles aUeged 
to infringe the rights herein iH*otected. 

To deliver up on oath for destruction aU the infringing articles, as weU as 
all means and devices for mailing such infringing article& 

Let us get right down to a practical basis of a copyright. You 
take this design or trade-mark which is copyrighted. There is very 
little change necessary in a patent of that sort. A foreigner may 
come over here with a rug which is original with him, and he puts 
it upon exhibition. He has this secondary sign here, these little fig- 
ures [illustrating with rug], and he connected the two. My designer 
might get the same design to-morrow and do the same thing. The 
f orei^er comes along and I have his copyright. I can not deny it ; 
there it is. I never saw his. I have got to stop making them. But 
what constitutes " the means and devices for making such infringing 
articles " ? In my mill it consists of everything I have in the way 
of machinery. It consists of the cards with which I color the wool, 
first; it consists of the spinning frame on which I make the rug; it 
consists of the loom on which I weave. What really makes the pat- 
tern is one little card ; that is the pattern that runs through the loom. 

ITnder this proposition the foreigner could impound my entire man- 
ufacturing establishment and put me out of business. Those are the 
practical questions. Where are you going to discriminate? What 
enters into the article? What goes into the making of that rug? 
I am clearly infringjing. He has got his patent, and I am held up all 
the time with an injunction. Does that mean I have got to take my 
loom, my spinning frames, cards, and everything in that mill which 
goes into the malnng of that design and destroy it ? 

Mr. Oglesby. This bill says " subject to legal defenses." 

Mr. Metz. But does it not go in this case to the extent that a man 
is supposed to have his entire mill burned up and destroyed ? 

Mr. Morrison. I do not think so. They only do that if used to 
infringe this particular pattern and no other. 

Mr. Metz. That is everything in the mill. 

Mr. Morrison. Everything in your plant is used for every other 
pattern, except this perforated paper. 

Mr. MuTO. This is also used. I use this for this purpose. I have 
got to use the paper on the loom. I use the loom for the purpose. 
That is just it. It shows how drastic this is to a practical man. 

Mr. Morrison. I think it means used for that particular pattern. 

Mr. Metz. But it does not say so in the law. It says everything 
used in the manufacture of the infringing articles, which means from 
the time I get the raw wool in my mill until I finish the product. 

Mr. Oglesby. Most any of us would take that case on a contingent 
basis. 

Mr. Metz. I know you would, but in the meantime that mill is shut 
down under an injunction. 

Mr. Bradford. Mr. Chairman, if I may reply just for a moment. I 
realize that this act, as a whole, is bad. I do not think there is a 
good section in it. I think the whole bill ought to be repealed and a 
decent, intelligent bill substituted. The amendments proposed by 
the Bulkley bill would not go far enough in that direction. But we 
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are confronted with this situation : This bill is now law ; it has been 
published throughout the foreign nations of the world. France, par- 
ticularly, has accepted our invitation to exhibit under the protection 
provided by this bill. I need not tell the members of this committee 
how the other side feel about this matter. It seems to me that if we 
could possibly get them to agree to some amendment that would 
relieve the law of its worst features that we might take our chances 
on some of the others, and I think this provision that Mr. Metz has 
just spoken about is one we can aflford to take a chance on. I do 
not believe any court on earth would ever require the impounding 
of his mill or the closing up of his looms or the shutting down of his 
plant. I agree with him 

Mr. Metz. That is an extreme case I am citing. 

Mr. Bradford. I believe that the language of the law contemplates 
just that thing. 

Mr. Metz. Yes. 

Mr. Bradford. But I do not believe a court would ever go so far 
as that in enforcing it; and we have inserted here "subject to legal 
defenses," and there would be a good many legal defenses to that 
sort of a proposition. 

Another point that was raised by Mr. Metz is a very interesting 
one to me. I have been studying and working over this design 

Question for a number of months; and the statement that your 
esigner working entirely independent of the designer in Europe 
would produce a design which could be called a copy of that other 
design is a new proposition to me. 1 have contended, and I thought 
with a good deal of reason, that no two designers, working inde- 
pendently one of the other, would produce designs duplicates of 
each other, or that could be considered copies of each other. It is 
a notorious fact that two artists given the same scene — two artists 
standing in this window, painting the scene we are looking at, one 
would not duplicate the work oi the other. No one artist, in my 
judgment, can possibly duplicate the work of the other, working 
mdependently. When he comes to copy, it is just as hard to get 
away from the fact that he is copying. He might try to disguise 
his work, but the fact that it is a copy stands out boldly all the time ; 
when it is original, the originality stands out. 

Mr. Metz. But I understand we have other things to consider. 
This is mechanical. The infringer has to do it on certain mechanical 
lines. It is not like painting a picture. Here he has a mechanical 
device to carry out, and it is very easy to put this square on here 
[illustrating]. 

Mr. Bradford, I have never heard of two designers, even in carpets 
or print cloths, laces, or any products of that character, where they 
are produced upon looms duplicating each other's designs when they 
work independently. 

Mr. Metz. However, that is a far-fetched case I brought up, but 
I want to cover it under this proposition. 

The Chairman. How long do you think it will take you and the 
Commissioner of Patents and the French ambassador to get together 
on this proposition? 

Mr. Bradford. I was expecting a telephone message fi*om the 
French ambassador telling me that he had received Gov. Folk's 
message and that it was all right. 
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The Chaibman. You think you can get together by next Wednes- 
day? 

Mr. Bradford. I do not know why it can not be done now. Pos- 
sibly I could get the ambassador over the phone. 

The Chairman. It would not do for us to vote on this bill on 
account of the absence of Mr. Kahn. who said he wanted to be 
further heard; and I think, Mr. Bradiord, it would be very unwise 
to report out this bill without submitting it to the other side, because 
it means a fight on the floor of the House, and a fight on the floor of 
the House means delay. 

Mr. Bradford. But I will say this, Mr. Chairman, that the French 
ambassador is just as anxious to have this settled quickly as anyone. 
He told me this is a very urgent matter ; that is the reason he asked 
me to his house last Monday ; he wanted to get his telegram off to his 
Government as soon as possible. 

The Chairman. I want to settle it myself as soon as possible. 

The committee will now stand adjourned to meet next Wednesday, 
unless sooner called together by the chairman, in event Mr. Kahp is 
ready to be heard. 

(Thereupon, at 11.45 o'clock a. m.,' the committee adjourned to 
meet next Wednesday, January 21, 1914, at 10 o'clock a. m., or at 
the call of the chairman.) 
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committbe on patents, 

House op Representatives, 
Washington^ D, C,^ January 21^ 19H, 

The committee met at 10 o'clock a. m. 

Present: Kepresentatives Oldfield (chaimian), *Morrison, Metz, 
Kennedy, Kreider, Lindquist, Nolan, and Paige of Massachusetts. 

Present, also, Hon. Julius Kahn, M. C; Hon. Joseph W. Folk, 
Solicitor for the Department of State; Hon. Thomas Ewing, Com- 
missioner of Patents ; Mr. Thorbald Solberg, register of copyrights ; 
and Messrs. E. W. Bradford, Walter F. Rogers, and Mr. Frederick 
D. McKenney. 

The Chairman. The committee will come to order, please. We 
have gentlemen with us this morning who want to be heard on 
(H. R. 10310) the Bulkley bill, which seeks to amend the Kahn Act. 
I believe the representative of the State Department, Gov. Folk, is 
here. You may proceed, now, Governor. 

STATEMENT OF HON. JOSEPH W. FOLK, SOUCITOB STATE 

BEPABTHENT. 

Gov. Folk. Mir. Chairman, I appear in behalf of the State De- 
partment, with regard to the Kahn bill. In my capacity of solicitor 
for that department, several proposed amendments to this bill w^ere 
presented to me some days ago. I saw no particular objection to the 
amendments suggested at the time, and so informed Mr. Bradford, 
and, I believe, Commissioner Ewing. After reading the Kahn bill, 
however, I am of opinion that these amendments are entirely unneces- 
sary, and, indeed, mischievous in their effect; that is, they would be 
misunderstood by the foreign countries that have been invited to take 
part in the exposition at San Francisco. I have read the Kahn 
Act carefully, and have also read the testimony taken before this 
committee, and it seems to me that the objection to the bill as it is now 
is not well taken. The principal objection is, that, under section 3, 
an article manufactured in this country and unpatented may be taken 
abroad by some one, registered and exhibited at San Francisco, and 
the original manufacturer of the article in this country would be 
subject to prosecution. I can not give that interpretation to the 
Kahn law, for, as it stands, it prohibits simply the copying, imitat- 
ing, or reproduction of an article exhibited at the fair; and if an 
article is manufactured in this country before the same article is 
exhibited at the San Francisco fair, manifestly there can be no copy- 
ing or imitating or reproduction in the matter under section 3, after 
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all, whether or not there is a copying or imitation or reproduction 
is a question of fact always, and if the manufacturer is manufactur- 
ing an article before the exhibition, that, in itself, is an answer to 
that especial charge. 

The French Government is the principal foreign Government 
to take part in the Panama-Pacific International Exposition ; at least, 
it is expected that the French Government will have the largest ex- 
hibit there. The Kahn Act has been communicated to the French 
Government, accepted by it and by the other Governments — ^that is, 
they have accepted invitations to take part in that fair. Any amend- 
ment of the Kahn Act would necessitate an explanation to those 
foreign Governments, and would cause misunderstandings. In fact, 
this discussion you have had before this committee has brought 
about much correspondence with the French ambassador, and we are 
on the verge now* of. a misunderstanding on the part of France as 
to the intentions of these proposed amendments. 

I will read you a letter from the French ambassador, received this 
morning, directed to the Secretary of State. The ambassador writes 
in his own hand, and when a Frenchman, even an educated French- 
man attempts to write English without the aid of a stenographer, it 
becomes a little difficult to read. [Reading :] 

Ambassade de France, 
Washington, January 20, 19 IJ^. 

My Deab Mb. Secretary: In the course of the recent conversation we had 
respecting the Kahn law and the amendment proposed, on behalf of the Amer- 
ican industrials, who seem to be afraid that there would be a possibility for 
foreign exhibitors to injure them and their rights, I stated that, having re- 
ceived the most positive assurances that the contemplated amendment would 
In no way diminish the protection granted to intended exhibitors by the said 
law, I was willing, subject to my Government's approval, to waive any objec- 
tions to such a change. I had especially insisted, in the course of the pour- 
parlers (witness, e. g., my letter to you of December 9), on the necessity for 
exhibitors of securing full protection, not only for designs, models, etc, but 
for the manufactured articles which are the outcome of such designs. This, 
in fact, the manufactured article that will be exhibited and which needs pro- 
tection ; not the orighial design, which, in almost every case, will not be there. 

I thought the assurances which had been given me were quite clear and cov- 
ered entirely the case, and that the guarantees granted to foreign exhibitors by 
the text oflBcially notified to their Government on behalf of the United States 
would, if the amendment was adopted, remain unimpaired. 

I find from the hearings before the Committee on Patents, January 14, page 
101, that such an impression was unfounded. The same question about which 
my Government is most anxious was put by Mr. Oglesby to Mr. Bradford, who 
represents the interests of various American industrials. His answers clearly 
imply that the proposed amendment would have for its effect to exclude from 
the protection which they would have enjoyed under the Kahn Act "patents 
of utility " and even " manufactured articles of utility." In the latter case 
Mr. Bradford plainly specifies that " the design of the article, the model of the 
article, the physical -appearance of the article," would be protected, not " the 
construction of the article or the composition matter." 

This being quite different from what I thought I had clearly understood and 
from what I had led my Government to expect, I am compelled to state that 
It is impossible for it, under such conditions, to recede from the position it had 
taken and which I had the honor of malcing known to you by my letter of 
November 24, stating, in accordance with the instructions I had received, tliat 
France would be obliged to withdraw her acceptance to participate In the 
exposition if the guarantees granted by a law officially notified to her Govern- 
ment, and by It to Intended exhibitors, did not remain as they were. 

May I be permitted to add that the fears expressed by some industrial inter- 
ests as to the possible mischievous Intentions of foreign exhibitors and the 
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mischievous possibilities supposedly opened to them by the Kahn Act are diffi- 
cult to understand. I explained why, to the best of my ability, in my letter of 
December 9. I take leave to state, moreover, that we accepted your invitation 
in the same spirit of good faith and amity in which you sent it. We come to 
please you and in the hope of interesting you by what we may show ; nothing 
can be further from the idea of exhibitors than to come in order to take away 
from American industrials any vested rights that they may have, nor is any- 
thing further from the intentions of my Government than to abet and encourage 
any such attempt. 
I have the honor to be, dear Mr. Secretary, with highest regards, 
Very sincerely, yours, 

JUBSERAXD. 

Then, this was handed me just a moment ago from the French am- 
bassador, addressed to the Secretary of State : 

Ambassade de France, 
Washington, January 21, J91.i, 

Dear Mr. Secretary : Confirming my letter of yesterday, I beg to say that a 
telegram Just received from my Government expressly instructs me to state 
that it would be im|X)8sible for France to persevere in her intention to take 
part in the San Francisco exposition if any change were introduced into the 
scope of the protection granted to intended exhibitors by section 3 of the 
Kahn law. 

Believe me. dear Mr. Secretary, with highest regards, 

Very sincerely, yours. Jus sera nil 

It seems to me that any law amending the Kahn law would in 
turn be subject to as many objections and attacks as the Kahn law 
itself is, and if any amendment, no matter how innocent, unless it is 
absolutely essential — and I have not seen any amendment that I re- 
gard as absolutely necessary to the protection of American manufiie- 
turers — ^that any amendment would simply open the door to other 
amendments, thus the result might be, and indeed would probably 
be, to discourage foreign nations from taking part in the great exposi- 
tion at San Francisco, in which we are all interested. 

That is all I have to say, Mr. Chairman, 

Mr. Morrison, Governor, I would like to ask you a question, if 
you please. 

Gov. Folk. Yes, sir. 

Mr. Morrison. Suppose it should be found out a little later bv the 
patent lawyers who would be employed directly or indirectly to 
represent the French interests, that a large part of the Kahn Act is 
without constitutional warrant, and invalid, would the embarrassment 
following that discovery, when brought to the attention of the State 
Department, be less severe than the embarrassment now incident to the 
proposed amendment to the act ? 

(xov. Folk. I think you are anticipating a situation that is not 
likely to arise. We might suppose that any law on the statute books 
might be held unconstitutional, but this law I do not regard as un- 
constitutional, and I think it would be supposititious, to a consider- 
able degree, to think that a court might hold it unconstitutional. In 
other words, you would have to give it an interpretation that I do 
not give it in order to make it unconstitutional 

Mr. Morrison. I purposely stated my question as a hypothetical 
one, so as not to involve the opinion of Gov. Folk nor the opinion of 
myself. I am free to say that I have considered a considerable por- 
tion of it invalid and utterly inoperative, and I am only saying that 
as an opinion partly formed, because I have not investigated it fuUj'. 
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Gov. Folk. I have a very high regard for your opinion. Never- 
theless, I could not anticipate what the embarrassment to the State 
Department might be if this law or any other law should be held un- 
constitutional by the courts. I think the better way would be to meet 
each difficulty as it arises and not to " cross the bridge " before we 
come to it. 

Mr. Morrison. The question is whether or not we are at the bridge 
now? 

Gov. Folk. I do not think so. 

Mr. Morrison. Here is my idea — it may be unfounded — the French 
ambassador has said they have accepted our invitation on the basis 
of the Kahn Act, presumably upon the basis of the Kahn Act as H 
valid and operative piece of legislation. 

Gov. Folk. Yes, sir. 

Mr. Morrison. Suppose that now it is known — and I will make 
this hypothetical — ^that a considerable portion of it is without consti- 
tutional wari*ant and void, are we in a better position to go on and 
allow tliem to accept it and afterwards find out that the act is un- 
constitutional and without warrant — and I know many persons who 
do regard it as invalid — or would it be better to meet the question 
now, if it is a question of foreign embarrassment? 

Gov. Folk. I think that the committee can judge of that; and if, 
in the opinion of the majority of the committee, this is a valid en- 
actment, I do not think it would be necessary to anticipate the possi- 
bility of a court declaring it invalid. 

Mr. Morrison. But, assume that a majority of this committee 
shall be of the opinion that a substantial part of this act is invalid* 
then what? 

Gov. Folk. T have merely given my views about it and exprCvSsed 
the position of the State Department. Of course, if the committee, 
in the face of that and in the face of the protests from the Govern- 
ments that have been invited to participate at San Francisco, should 
take a contrary view, we would endeavor to meet the conditions then 
existing in the best possible way. How, I would not attempt at this 
time to say. 

I think that answers your question. 

Mr. Morrison. It answers my question. Of course, we do not 
want to cause any embarrassment to the State Department. 

Gov. Folk. T undei-stand. 

Mr.. Morrison. We do not want to appear to give our sanction to 
a law that we believe is invalid, and a third consideration is that a 
great many of the doiliestic manufacturers are of the opinion that 
the law is valid, and, being valid, is injurious to them. 

Gov. Folk. You think the Kahn Act might be invalid on the 
ground that it might punish the manufacturer of an article in this 
country that had ben manufactured before the San Francisco Fair, 
merely because a similar article was exhibited at San Francisco? 

Mn Morrison. I leave that out of the account altogether. 

Gov. Folk. Verv well. 

Mr. Morrison. Congress has no power to grant a patent except to 
an inventor, and it must be a new and original invention. There 
are many limitations upon the power of Congress as developed in 
the course of our own litigation at home. We are seeking to adopt 
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whatever is the result of same foreign application. I oan conceive 
of many cases in which a foreign patent would be valid in a toveigfx 
land, and utterly without the power of Congress in this country, by 
this act or by any other act, to make it valid. 

Gov. Folk. Tour point is that under section 3 the manufaetUrer 
in a foreign land can, by registering his article and exhibiting it 
in San Francisco, have protection for three years or for four yearSi 
as the case may be? 

Mr. Morrison. Yes; that is true. 

Gov. Folk. And your argument is that that is equivalent to a 
patent in this country for that length of time ? 

Mr. Morrison. It is giving them the rights of a patentee. 

Gov. Folk. But what protection is accorded by section 3 ? Not the 
right to manufacture and sell the article so protected in this country, 
but merely the protection from having that article copied or repro^ 
duced or imitated in this country ; that would not be a patent. 

Mr. Morrison. What is a patent, then, different from that? 

Gov. Folk. A patent would give to the patentee the exclusive right 
to manufacture an article. . 

Mr. Morrison. It would give him the right to exclude the other 
man from manufacturing and selling that article? 

Gov. Folk. Incidental^'^, yes. 

Mr. Bradford. That is not the question. 

Mr. Morrison. That is my idea of a patent. 

Commissioner Ewino. That is fundamental, not incidental. The 
only right a patent gives is the right to exclude. 

Gov. Folk. The protection of an article from being imitated or 
being reproduced for a certain time I would not consider equivalent 
to a patent to manufacture that article. One is. negative and the 
other is affirmative. 

Commissioner Ewino. One is not negative and the other affirma- 
tive; they are both negative, and it is only a question of how far 
they go. 

Mr. Metz. It does not impose the necessity. 

Commissioner Ewing. It does not impose the necessity, but it 
grants the right to exclude, that is all. 

Gov. Folk. But vou must agree that the owner of the patent has 
the right to manufacture. 

Commissioner Ewing. Not necessarily. 

Gov. Folk. He can manufacture if he wishes. 

Commissioner Ewing. Not necessarily; a patent does not con- 
tribute to that right; does not help him. The only question whether 
the rights granted by the Kahn Act are different from a patent isr 
raised by those woras, " imitate " and " reproduce." Is the right 
to prevent imitating and reproducing as extensive as the right of ex- 
clusion that is granted by a patent; are these words equivalent to 
the words " inf rmge " ? That is the only question. 

Gov. Folk. I have great regard for the opinion of the distinguished 
Commissioner of Patents, nevertheless, I can not, as an offhand view, 
agree with the ideas he gives. I can say this, further, that it is mani- 
fest if foreign exhibitors can have no j)rotection from imitation or re- 
production, as a matter of course they will not come and exhibiti 
and the fair will be seriously interfered with by foreign nations 
refusing to take part; I appear here as the representative of the 
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State Department, and as, speaking for these foreign Governments, 
to ur^e upon you the views of the department, that the Kahn law, 
as it IS, is sufacient, and to suggest that it be not changed, leaving 
the matter to your own good judgments and your own excellent 
opinions. 

Mr. Bradford. I would like to ask a question, inasmuch as the 
French ambassador's letter refers to negotiations which I have had 
with him relative to the proposed amenmnent 

Gov. Folk. .Yes. 

^ Mr. Bradford. And before I ask my question, I want to make this 
little statement: In my negotiations with the French ambassador, I 
discovered that he regaroed the words "pattern," "model," and 
"design," as used in the act, as merely identifying the drawings — 
the mans — from which the workmen proceed to manufacture the 
article; or the model, which the workman has before him, from which 
the article itself is constructed, and that the prohibiting of the copy- 
ing, or the reproduction, of the pattern, or tne model, or the design 
of an article would not prohibit the reproduction of the article 
itself — ^the finished article — ^when it is completed. My assurance to 
him was that I believed that the amendment, as proposed, would 
still prohibit the reproduction, or the copying, or the imitation of 
the finished article ; that as to the design 

Gov. Folk. Will you permit me to interrupt 

Mr. Bradford. The design of the thing, that it would prevent the 
reproduction of the thing, such as the chair and desk — we used for 
illustration the chair and desk in the ambassador's office — and not 
merely prohibit imitating the plans or the drawings from which 
that desk and chair were made or the ornamentation which appeared 
on that desk and. chair. He said if that was true it would be satis- 
factory. I think that is true, and I think the differences between the 
French ambassador and ourselves — ^those who are advocating the 
Bulkley bill — are merely differences in view of the meaning as to 
these words. 

The question I wished to ask was this: If we are able to convince 
the French ambassador so that he will be satisfied that if the bill is 
amended as proposed the protection will run to the finished article 
itself, then would the State Department cooperate with us to satisfy 
everybody that this amendment is desirable? 

Gov. Folk. We will cooperate with anybody in trying to satisfy 
everybody. [Laughter.] 

Mr. Bradford. That is the question. It is not a question of stick- 
ing to the particular bill for the sake of the bill ; merelv a (juestion 
of satisfying everybody and c5nserving the interests of the exposi- 
tion, and I think those that are advocating the Bulkley bill are 
deeply concerned as to that, and I believe that the French ambassador 
can be satisfied and assured on that point. I was somewhat sur- 
prised — I think he rather misunderstood my reply to Mr. Oglesby 
m this matter. My thought was that the protection does not rim to 
the construction of the article, to the internal mechanism or to the 
material of which the thing is composed, but it does protect the 
finished article, so far as reproducing its design, its shape, its model, 
and its physical appearance is concerned. 

Mr. Mbtz. May I ask a question. 

The Chairman. Yes, sir. 
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Mr. Mbtz. So far as the State Department is concerned, assuming 
that a majority of the committee might conclude that that act is 
invalid as it is set forth in the Kahn Act, would it be more honorable 
and better to frankly «ay so than to let it pass as it is and then prac- 
tically offend the foreign governments ana let the State Department 
explain afterwards? 

Gov. Folk. That is a question fiiat appeals to the conscience, and 
that each member of the committee must decide for himself. 

Mr. Metz. I think it is a question as to how the State Department 
feels about it. 

Gov, Folk. I can frankly say that if I were a member of the com- 
mittee and had a vote I would vote not to amend the Kahn Act. 
From my view of it, I would conclude that the Kahn Act is valid as 
it stands. 

Now, it is claimed that it is unconstitutional, because by jirotecting 
the article exhibited at San Francisco from being imitated or being 
reproduced for a certain period that is, in effect, giving a patent to 
a foreign owner or manufacturer of the article. Yet, as 1 understand 
Mr. Bradford, his proposed amendment would still give that monop- 
oly to the foreign manufacturers? 

Mr. Bradford. To the design of the article, to the pattern of the 
article, the article as a whole. 

Gov. Folk. And under the argument that is made that would be 
a patent to the foreign manufacturer, and therefore your hiw would 
be invalid, too. 

Mr. Bradford. It would be a copyright for that design. As to the 
constitutionality, we have inserted by this amendment, or proposed 
to insert by this amendment, the words " new and original." That 
amendment, we believe, will make the act constitutional, because of 
the power of Congress to give an exclusive right to " new and orig- 
inal " designs, as well as to new and original things. 

Gov. Folk. In other words, under your proposed law, if a foreign 
manufacturer exhibits something " new and original " at San Fran- 
cisco, the manufacturer would be protected for a certain period of 
time from having that article copied or imitated or reproduced. 
According to the argument of the distinguished gentleman to the 
right of the chairman (Mr. Morrison), that would be in effect a 

Satent to the foreign manufacturer. I do not agree with that view, 
'evertheless, if it is a valid argument against the Kahn law it con- 
demns the substitute proposed in its stead. In other words, my point 
is the argument you make against the Kahn Act, attacking its 
validity, and in the attempt to show that it is unconstitutional, 
could, with equal force, be made against the law that you suggest 
to take the place of the Kahn law. 

Mr. Bradford. No; because the law as it now reads is not limited 
to "new and original " creations, whether in designs or in other 
things. 

Gov. Folk. But the addition of the words "new and original" 
would not affect the argument made b}'^ the gentleman that the pro- 
tection of the exhibit from being copied for a certain period of time 
is in effect a patent to the foreign manufacturer. 

Mr. Bradford. Let us concede that it would be in effect a patent, 
we would give a valid patent and not invalid, and, consequently, one 
that the Government could grant with some self-respect. 
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Gov. FoiiK. The argument was that the Government had no right 
to grant a patent in that matter indirectly, but the asual formalities 
had to be complied with before the patent issued. 

Mr. Bradford. That was not the point at all. 

Mr. Morrison. I would like to ask one further question. 

Gov. Folk. Yes, sir. 

Mr. Morrison. If the Kahn A^t is not based on that provision of 
the Constitution which autliorizes Congress to give to inventors and 
authors the exclusive use of their productions fi)r a limited time, on 
what provision of the Constitution is it based ? 

Crov. Folk. Well, we will assume that the power to enact section 3^ 
may be founded on that provision of the Constitution indirectly, as- 
sume that to be so. 

Mr. Morrison. The question further then 

Gov. Folk. We do not have to say the validity of the Kahn Act 
depends on that view, but, go ahead. 

Mr. Morrison. If based upon that, it must be gi*anted only to the 
inventor of one claiming in his right? 

Gov. Folk. Yes. 

Mr. Morrison. Many a foreign proprietor of letters patent is not 
an inventor or one claiming in his right. Would we not then get 
immediately beyond the constitutional warrant when we undertake 
to give validity to a foreign patent without regard to the basis upon 
which it is founded? 

Gov. Folk. The question I asked was, Would not that apply with 
equal force to the law suggested by Mr. Bradford, amending the 
Kahn law? 

Mr. Morrison. I think not with equal force, for the reason that it 
inserts "new and original." 

Gov. Folk. In other words, according to your argument Congress 
would be powerless to enact any law protecting the foreign exhibitor 
from having his exhibits copied or reproduced! 

Mr. Morrison. No. 

Gov. Folk. Because that would be, in effect, giving a patent to the 
exhibitor. 

Mr. Morrison. I think whatever it does is in effect giving a patent. 

Gov. Folk. Would that be constitutional ? 

Mr. Morrison. I am not answering that question directly just 
now. I think the CongrCvSS has no power, under the Kahn law, to 
give protection to an article or a design or a patent that it would 
not have the power to give protection to if the proceedings were 
begun l)y application in the Patent Office. If it is beyond the power 
of Congress, beyond the constitutional warrant, in case of an appli- 
cation in the Patent Office, I think it is beyond their power, although 
in the meantime proceedings that would not be warranted under 
our laws were had m the foreign land. 

Gov. Folk. You think that Congress would be powerless to pro- 
tect an exhibit from being imitated if that article exhibited could 
not be patented in this country? 

Mr. Morrison. Yes; that is what I think. 

Mr. Metz. In other words, Mr. Chairman, does it not mean, prac- 
tically, in substance 

Gov. Folk. I beg your pardon. Will you let me answer that? 
That is a matter that would come up under the administration of the 
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law. If a man should be charged with the copymg or imitating of 
some article exhibited in San Francisco, then if your view of the law 
is correct, it merely would not apply to an article that could not be 
patented in this country. That is a matter of perfected adminis- 
tration and of detail that I do not think we should go into at this 
time. 

The Chairman. I think that the position that Mr. Morrison takes 
is this, in effect: That under this Kahn Act a foreigner is granted 
more rights and privileges than are granted to our own inventors 
who take out patents, and I think his position is, further, that this 
law goes further in that direction than it is possible for the Con- 
gress to go under the constitutional warrant, because we are giving 
our own people as much as we can under the constitutional warrant, 
and even the Kahn Act, section 3, goes further than it is possible for 
us to go for our own people. 

Mr. Metz. Does it not go further still? Does it not mean, prac- 
tically, that we are putting upon our statute books practically the 
law of every foreign country on patents, in addition to our own? 
That is exactly what it means, giving them more protection than our 
own people have. They could not come here and get a patent under 
our patent laws. That is exactly what it means. 

Gov. Folk. I do not think that follows, because this merely gives 
protection against the article being copied, imitated, or reproduced. 

The Chairman. In other words, in this country a patent can not 
be issued except to an original inventor. Under this law you are 
practically, according to the position of Mr. Metz, issuing a patent 
to a proprietor, and that proprietor is not necessarily the original 
inventor ; that is the point. 

Mr. Metz. That is the point; you are doing that on the face of it. 

Mr. Bradford. If I may be permitted, I will say that foreign 
patent lawyers are publishing to their clients a position exactly in 
the line suggested by Mr. Metz and advising them to get busy and 
protect in this country under the Kahn Act their devices, which 
they are unable to protect under our present laws. 

I want to ask another question, which I intended to ask witli the 
first one: As I understood the French ambassador — I do not want 
to quote anybody — ^but it was my luiderstanding'that he desired the 
proposed new section added to the Kahn Act, section 7, as proposed 
in my amendment, and section 8, as it exists in the Bulkley bill. If . 
I am not mistaken he said that he had indicated to the State De- 
partment his wish that the Kahn Act be amended by the addition of 
that section, and that he had been assured that it would be recom- 
mended. If an amendment of that kind is proposed for the benefit 
of the foreign exhibitors, is not that going to open up tlie whole 
subject on the floor ? 

Gov. Folk. An amendment of what kind? I did not catch that. 

Mr. Bradford. It is section 8 of the Bulkley bill, which provides 
that exhibiting devices at the exposition which might be an infringe- 
ment of an American patent shall not constitute an infringement of 
any American patent. 

Grov. Folk. Tlie latest expression from the French ambassador, of 
course, is in these letters here. There have been many conferences 
on the subject and much has been said in days or weeks gone by. I 
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think, we had better confine ourselves to his position now, rather than 
what was formerly said. 

Mr. Metz. What if he changes his position from week to week? 

Mr. Bradford. The amendment we proposed to section 3 is but 
slight, while the proposed and entirely new section was at his request 
and for the benent of his people. 

Gov. Folk. Now, with regard to the question asked by Mr. Morri- 
son, Mr. Kahn here has made a special study of that subject, and he 
will indicate his views. I am appearing merely for the State De- 
partment, and I will not take up the qiiestion further than to reiterate 
what I have already said, that it is tne hope of the department that 
the committee will not find it necessary to make any changes in this 
law. 

Commissioner Ewino. Gov. Folk, may I make one further sugges- 
tion along the line of the constitutionality of this act ? 

OtoY. Folk. Yes, sir. 

Commissioner Ewino. I do not know that you quite caught the 
position of these gentlemen, with which I am in entire accord myself; 
that is, that this Kahn Act should have been limited to "new and 
original " designs, or " new and original " inventions of any kind. 

Gov. Folk. Is not that necessarily implied, Mr. Ewing, and with-* 
out that would it not be unconstitutional according to your idea, and 
would not the court so construe it? 

Commissioner Ewing. That is just the point. In the case of the 
trade-mark act of 1870 (which was an attempt on the part of Con- 
gress to cover the entire trade-mark business, and provide for reg- 
istration and so on), because it was not limited in terms to interstate 
and foreim commerce and commerce with the Indian* tribes, the 
Supreme Court of the United States held the act void. Tliey said it 
was beyond the power of Congress to legislate respecting commerce, 
but it could legislate only respecting commerce of a certain character. 
They did not say the act was valid as to what it might properly 
cover. I think that the same argument applies here. The act pur- 
ports to do something that is not limited within the terms of the 
Constitution, but to protect inventions or designs that are not neces- 
sarily novel. The whole act would be declared invalid under that 
principle of the trade-mark case. Of coui'se, I can not say what the 
Supreme Court is going to hold, but I do say that that decision on 
the trade-mark act about 30 years ago by Justice Miller is very illum- 
inating on this point. It seems to me the Supreme CourLdecided the 
point quite conclusively as to the trade-mark features of this Kahn 
Act are concerned, and while I do not feel so confident of it, I think 
it is conclusive as to the other features. 

The Chairman. Have you anything further. Governor? 

Gov. Folk. No, sir ; that is all. 

Mr. Kahn. We desire to ask Mr. Townsend to appear before the 
committee. Mr. Townsend is a member of the well-known firm of 
Dewey, Strong & Co., of San Francisco. They are patent attorneys, 
and have had a great deal of patent litigation. Mr. Townsend is 
here, and has come from the West. His firm represents some of the 
largest concerns in the West, and I ask that you give him your very 
kindest attention. 
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STATEMENT OF CHABLES E. TOWNSENB, ATTORNEY AT LAW 
ANB COUNSELOB IN PATENT AND TBADE-MABK CAXTSES, SAN 
EBANCISCO, CAL. 

Mr. TowNSEND. Mr. Chairman and gentlemen of the committee, 
I have the honor and the responsibility of appearing before vou as 
the personal representative of the San Francisco Chamber of Com- 
merce and th^ Panama-Pacific International Exposition Co., to 
analyze and explain the Kahn Act from a viewpoint which seems to 
have been neglected or overlooked in the discussions and hearing 
before you. I come as a stranger, but ere I depart I hope I will 
have gained some measure of your confidence, so as to be entitled to 
recognition as a friend. 

Wnat we have to say here and what is said here before this com- 
mittee is intended primarily to illuminate the subject and to help you, 
but it is also intended for that larger audience outside, whose mem- 
bers, with you, equally are interested in your deliberations here, and 
whose interests you are here to safeguard. 

You have heard one side of this case. Most cases have two sides ; 
this has manv, and you have heard but one. 

First, on behalf of the San Francisco Chamber of Commerce, I 
wish to read some resolutions, with the permission of your chair- 
man — resolutions which were passed, and a copy of which are in the 
hands of your chairman, I believe. These resolutions were adopted 
by the board of directors of the San Francisco Chamber of Com- 
merce at a meeting held January 9, 1914. [Reading:] 

Whereas the San Francisco Cliamber of (Commerce has been Informed that the 
Committee on Patents of the House of Representatives is holding hearings 
on H. R. 10310, a bill introduced on December 11, 1913, by Mr. Bulkley, to 
amend an act approved September 18, 1913, entitled "An act providing for the 
free importation of articles intended for foreign buildings and exhibits at 
* the Panama-Pacific International Exposition and for the protection of foreign 
exhibitors," popularly known as the Kahn Act; 

Whereas the San Francisco Chamber of Commerce has caused an analysis to be 
made of said Kahn Act and of proposed Bulkley bill, and has been informed 
of certain opposition to the Kahn Act; 

Whereas the Department of State has officially stated that any amendment to 
the Kahn Act would embarrass it in its negotiations with foreign nations and 
would have a deterrent effect upon all foreign participation In the Panama- 
Pacific International Exposition; 

Whereas, as a matter of fact, the Kahn Act is not inimical to the interests of 
honest American manufacturers and exhibitors nor of any existing rights of 
its citizens, but only affords the foreign exhibitors who come here at the in- 
vitation of this Government the need of protection to which they are entitled 
and on the faith of which they are preparing to exhibit at the Panama- 
Pacific International Exposition; and 

W^hereas, in spite of statements in substance to the contrary, the Kahn Act does 
not give to foreign exhibitors any exclusive right to make, use, or vend In 
this country the articles protected by the certificate referred to in the Kahn 
Act, but only gives to such foreign exhibitors a protection for a short, limited 
period of time against infringement on the part of the American public by 
copying the exhibited article : Now, therefore, be it 
Resolved, That it is the sense of the San Francisco Chamber of Commerce 

that any action which would evidence bad faith toward foreign nations or 

deprive American inventors and manufacturers of the benefit to be derived 

from a study of the best examples of the inventors' and manufacturers* art 

from abroad, would be detrimental to the best Interests of American Inventors, 

manufacturers, and the public generally; and 
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Resoli^edt That the San Francisco Chamber of Commerce therefore protests 
against any amendment to the Kahn Act; and 

Resolved further, That a copy of these resolutions be fortliwith transmitted 
to Hon. W. A. Oldfleld, chairman of the Committee on Patents of the House of 
Representatives, to the chairman of the committee on patents, trade-marks, (i|id 
copyrights of the Chamber of Commerce of the United States of America, and 
that such further publicity be given hereto as the manager of this cluiflilber 
may seem proper. 

I hereby certify that the above is a true and correct copy of resolutions 
adopted by the board of directo^rs of the San Francisco Cluuuber of Commerce 
at a meeting held January 9, 1914. 

S. M. King, Secretary. 

As a patent lawyer, I also have the honor to represent certain large 
manufacturing interests and manufacturers who are prospective 
exhibitors at the coming exposition, who have valuable patent rights 
here and abroad, and they have reached the conclusion from a study 
of the law, in all instances where I have met with them or talked 
\vith them or had the privilege of a communication from them, that 
the Kahn Act has nothing in It for them to fear. 

As a sample of the sentiment of our manufacturers — ^those that I 
have come in contact with — I would ask the privilege of also readins 
a letter from the Holt Maunfacturing Co., of Stockton, Cal., ana 
Peoria, 111. This letter is addressed to your honorable chairman, 
and is before him, I believe. 

Mr. Metz. What do they manufacture, Mr. Townsend ? 

Mr. Tow^NSEND. I beg your pardon. 

Mr. Metz. What do they manufacture — what is their product ? 

Mr. Townsend. They are manufacturers of combined harvesters, 
harvesting machinery, and traction engines. 

Mr. Metz. Tliey have nothing to fear from France ? 

Mr. Townsend. They are the makers of the famous " Caterpillar" 
traction engine, which is being widely copied, both here and abroad. 
Permit me to interject here fliat we have a good deal to fear, not 
from the Kahn Act, but from the uncontrolled infringement that is 
going on here in this country and abroad of our patented machines. 

Mr. Metz. They are probably doing it here more than they are in 
France. They are not manufacturing many of those machines in 
France or Switzerland. 

Mr. Townsend. They are manufacturing them abroad and pre- 
paring to manufacture them in Belgium and France, and we are con- 
ducting proceedings to sustain the integrity of some of our foreign 
patents in countries like Austria and Hungary, 

So, they typify a manufacturing concern whose intercuts in its 
line is the largest in the world, and whose interests under this Kahn 
Act would be affected if they were capable of improperly l)eing 
affected. They do expect to exhibit and expect to have their foreign 
competitors, or hope to have their foreign competitors, exhibit and oe 
able to see at the fair things that they are not able to see otherwise. 
[Reading:] 

Holt Mantfacturino Co., 

Jaunanj P, 7.0/ J. 
Hon. W. A. Oldfield, 

Chairman Committee on Patents, Hoitse of RcpreHentativcs 

The Chairman. Mr. Townsend, you have explained what this letter 
says? 

Mr. Townsend. I believe I have. 
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The Chairman. Let it then ^o into the record, and you will have 
more time to address the committee. 

Holt Manufacturing Co., ^ 

January 9, 191k- 
Hon. W. A. Oldfield, 

OAairtii«ii Cominittee on Patents, 

House of Representatives, Washington, D. (\ 

Dear Sib: There Is now before your cominlttee for consideration bill H. R. 
10810, known as the Bulkley bill. This bill apparently has been presented at 
the instigation •f and has been fathered by a certain cliqne of patent attom^s 
and their associations, who have also endeavored to arouse luanufucturers of 
thla country by means of misleading letters and statements to support the 
Bulkley bill in question with their Representatives in Congress. The bill, 
however, is not one which merits the support of good, legitimate manufacturers, 
and if properly explained to them will not receive their support. 

The Kabn bill was passed to avoid, during the exi)08ition of 1915, the abuses 
whiQh were suffered by foreign exhibitors at the bauds of some few unthinking 
or unscrupulous manufacturers after the world's fairs held in St. Ix)uis and in 
Chicago. 

The writer, as a director of and representing one of the largest manufactur- 
ing institutioiis on the Pacific coast, has studied this question carefully and 
can see absolutely no harm resulting from the Kahu bill ; on the contrary, much 
good will be done, since It will, through the protection offered, induce many 
foreign manufacturers to exhibit their wares and products in San Francisco 
in 1915 who otherwise would not participate. 

As yon are no doubt well aware, some of the Euroi)ean countries, particularly 
Qermany and Austria, provide for imprisonment and tine as punishment for a 
proven and willful infringement of patents, trade-marks, and copyrights, 
whereas in this country such iienalty is only provided for in the case of infringe- 
ment of copyright Euroi^enns, then, being accustomed to such a i)enalty will 
not be satisfied with the inadeqiuite protection offered them by the Bulkley bill. 

To illustrate how ineffectual this will be, by homely example, we may ask. 
What good it would do if our i)olice departments protected our citizens and our 
visitors by granting them relief by injunction and by suit against thugs, high- 
waymen, or burglars, who might steal, rob, or other\vifie unlawfully relieve them 
of their watches, chains, and other iiersonal property? The foreign exhibitors 
do not wish so much for redress, in case their proi^erties are stolen, as they 
wifih for satisfactory means being taken to absolutely prevent i*epetition of 
what happened in 1892 and 1904. 

We must remember that although American manufacturers are frankly in- 
clined to exchange views and ideas with their competitors that, on the other 
hand, the European manufacturer is naturally of a secretive disposition. Hav- 
ing in view this state of mind of those whom, we have invited to exhibit in 
1915, we must take all precautions to show them that we intend to receive them 
as our guests and to absolutely prevent seizure of their ideas and designs by 
unscrupulous manufacturers. 

By our treaties with foreign countries we guarantee their citizens i)ollce pro- 
tection while they are visiting in the Unitetl States, in return for which we 
expect police protection when we are visiting their countries. This protection 
provides against seizure of and harm to their persons and valuables. Why 
should we not extend this protection to cover their proi)erty as evidenced by 
patents, copyrights, and trade-marks? 

All of this necessary protection is assured by the Kahn Act. and is done in 
such a way as to bring no hardship uiK>n the American manufacturer. Far 
better would it be to frankly tell tliem that we intend to use their ideas 
wherever possible, rather than to amend the Kahn Act, so as to make it inoper- 
ative, nonproductive, and a travesty upon our national hospitality. 

Being one of the largest manufacturing concerns on the Pacific coast, and 
being one of a class of manufacturers who do not wish to steal ideas from our 
neighl)ors. we ask that the Bulkley bill be reported unfavorably. 

We do not wish to go into the legal phases of the two bills," ns this you may 
secure comx)etent advice on from your own patent attorneys. It is, therefore, 
needless for us to point out that the Kahn bill Is not retroactive, and that no 
harm can come to any manufacturer unless he willfully steals something new 
to this country which is protected in its counti-y of origin. These are matters 
which any competent and unprejudiced patent attorney knows and will explain. 
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Thanking you for your consideration of this, and asking that our views be 
presented to other members of your committee, we b^ to remain, 
Yours, very truly, 

Holt Manufactuking Co., 
C. Parkeb Holt, Treasurer. 

Mr. T0WISI8END. I would ask, also, that this letter may go into the 
record and also the resolutions of the San Francisco Chamber of Com- 
merce, which I have read. 

Mr. Kahn. May I ask Mr. Townsend a question, Mr. Chairman ? 

The Chairman. Oh, yes. 

Mr. Kahn. I understood you to say that your firm is instituting 
proceedings now against foreign concerns that are stealing your 
patents. 

Mr. Townsend. Yes, sir; I am conducting certain proceedings 
through my London representatives, and those representatives are 
now in eastern Europe in connection/ with this matter. 

Mr. Metz. Mr. Townsend, has this concern a similar concern or 
branch in liurope or France or somewhere else, like most agricultural 
implement manufacturers? 

Mr. Townsend. We have a European branch in Budapest. 

Mr. Metz. And they manufacture there? 

Mr. Townsend. They have not begun to manufacture as yet^ ex- 
cept for the purpose of complying with the conditions of " working " 
the invention in certain countries where working is a condition sub- 
sequent 

Mr. Metz. That is just the point. They will bring something over 
here and take out a patent which they could not get in this country. 
They will make it in a foreign country and bring it in when they 
could not get it natented in their own country. 

Mr. Kahn. Mr. Chairman 

Mr. Metz. Not in a special sense, but in general that can be done. 

Mr. Kahn. May I ask this further question? From your state- 
ment, Mr. Townsend, I gather that in order to obtain a patent in 
Austria-Hungary it is compulsory to institute a plant there to main- 
tain that patent; is that right? 

Mr. Townsend. To maintain it we must actually manufacture 
within a certain period of time. 

Mr. Metz. You have to do the same thing in Canada, for instance. 

Mr. Townsend. In Canada we are forbidden to import after one 
j^ear. Manufacture must begin. 

Mr. Metz. In England it is the same way. 

Mr. Townsend. In England it is four years. 

I believe, however, as we progress we will see that many of these 
questions that arise are acaaemic in their nature and do not apply 
to the matter directly before us, and I will endeavor 

Mr. Metz. I will not interrupt you again. 

Mr. Tow^nsend. I would be glad to answer any questions. 

Mr. Metz. These thoughts occurred to me. 

The Chairman. I suggest that Mr. Townsend be permitted to pro- 
ceed without further interruption. 

Mr. Townsend. I wish to say that even among my fellow associates 
of the Patent Bar Association there are many able lawyers and there 
are many inventors and patentees and manuiacturers and large com- 
mercial organizations who do not share the opinion in regard to this 
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KAhn Act that ihe governing body of our Patent Bar Association of 
Washinjgton entertains, and which opinions seem to have been vigor- 
ously circulated and which have precipitated these proceedings be- 
fore you. 

As an instance of the temper of some of the large commercial or- 
ganizations I will ask the privilege of reading and filing the letter 
of Mr. J. Philip Bird, the president of the National Association of 
Manufacturers, an organization which, I understand, comprises 98 
per cent of the manufacturers in the United States, and Mr. Emery, 
who is quoted here, the attorney for the association, says that at one 
time he got as many as 150 letters in one day inquiring as to the 
Kahn Act, after having been stirred up by the brief of the Patent Bar 
Association or of the National Registration League. This is what 
Mr. Bird says | reading] : 

National Association of Manufactusers, 

New York, N. Y., January J6, 19H, 
Mr. Charles H. Grekn, 

Chief, Department of Manufactures, 

Fanama-Pacific International Exposition, 8an Francisco, Cal. 

Dear Sir: Referring to your interview to-day, I express in this letter the 
opinion of our patent- department attorneys, also the opinion of Mr. James A. 
Emery, onr Washington representative, as follows : 

It is inconceivable to them how any construction could be placed upon the 
80-caUed Kahn bill as to deprive any American manufacturer of ids unalienable 
rights guaranteed him under our patent laws. We sincerely trust the miaan- 
derstanding now in existence in raCerence to this law has not been encomrag^d 
by anyone for personal reasons; this would be unfortunate. The iubegrJUy of 
our State Department must be maintained, and inasmuch as foreign nations 
have expressed their intention to exhibit and made necessary appropriations to 
carry out this intention, it is the duty of all manufacturers, and also civic 
trade or manufacturers' associations, to assist, for patriotic reasons, the con- 
tinued integrity — in fact obligation — laid upon our National Government in 
its representations made to foreign nations. 

In expressing this opinion to you I am only stating that which we advise 
those who make inquiry of us. 

Yours, very truly, J. Phiup Bud. 

A study of the arguments of opposing counsel and of the questions 
that have been asked by your committee, and a careful perusal of 
the opinions of those few manufacturers who have expressed doubt 
as to the operation of the act, shows that there is but one real ques- 
tion now before you and the country. There are other questions that 
have been injected, but, as I said before, I consider that they are 
more or less academic. But there is one real question that you are 
here to answer, and- it means something to you and our manufac- 
turers, and you want to know what the law means with regard to 
that question. 

Can an article patented or unpatented in this country, and in ex- 
istence and in use at the time a foreign exhibitor brings his exhibit 
to San Francisco and registers his foreign patent and has a certifi- 
cate and actually exhibits his foreign patented article, be held to be 
a copy, imitation, reproduction, or republication of the foreign ex- 
hibit, so as to give rise to a cause of action, and render the American 
manufacturer or dealer in this older domestic article an infringer 
and liable to the penalties of the act? An answer to that Question, 
I think, will put the whole discussion at rest. If it is deciaed that 
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such priority of existence and use in this country can not be held u 
copy, imitation, etc., of the exhibit, then the American public need 
have no fear as to the operation of the act, and then it is the duty 
of all of us to correct, as far as possible, the wrong impressions that 
have gone out in regard to the act. 

The very statement of the question would seem to my mind to carry 
its refutation. Anyone ought to be able to answer that a prior 
thing can not be a copy of a later thing. I do not think that 
any American manufacturer or any lawyer will flatly and unequivo- 
cally say that the act had any such meaning, or that it can be con- 
strued to have any such absurd, unjust, and inequitable consequence; 
and why? Because, repeatedly, our Supreme Court has laid down 
this rule, and at this point I will cite a citation or two. This is from 
Hawaii v. Manchi (190 U. S., 197) [reading] : 

AU statutes must receive a sensible construction, sucli as will effectuate the 
legialative Intention, and, if possible, so as to avoid an unjust or absurd con- 
sequence. 

Again, in the case of Brew^er v, Bloughter (14 Pet., 178) [reading] : 

The operation of a statute may be restrained within narrower limits than 
its words import where it is evident that the literal meaning of its langnage 
would extend to cases which the legislature never designed to embrace in it 

So, therefore, I would say that the question uppermost in the 
minds of you gentlemen is not as to what will be tne ultimate out- 
come of any possible suits brought under this act, but rather as to 
your liability to an injunction, preliminary or otherwise, without a 
fair opportunity to be heard. 

Are you under that act liable to have some one pounce upon you 
with a preliminary injunction any time? 

Mr. Metz. That is the whole question. 

Mr. TowNSEND. My answer to that, gentlemen, is that all the pro- 
ceedings that may be instituted under tliis act come naturally ana by 
the law itself under the jurisdiction of the Federal courts; and 
while our circuit court of appeals, and our Federal courts in Cal- 
ifornia and throughout the ninth circuit, embracing practically all 
the Pacific Coast States, has had for some 15 years a rule which is 
part of our fixed law there, that no preliminary injuction is granted 
without notice, our Supreme Court of the United States in Novem- 
ber, 1912, promulgated rules, which rules went into effect on the 1st 
of February last year, in which they have adopted practically ver- 
batim our ninth circuit rule, that preliminary injunctions w^ill not be 
granted ex parte or without notice. The result is that the plaintiff 
not only has to make his showing by affidavits, but before the motion 
for the injunction is heard tlie defendant makes his showing, and it 
is then for the court to decide whether or not the cause of action is 
founded in law and justice, and if there is any doubt whatsoever a 
court will invariably deny the injunction. 

Mr. Metz. Is that so in all courts or districts ? 

Mr. Tow>'Send. That is made so by the Supreme Court rules, and 
all the Federal courts throughout the land are bound by those rules. 

Mr. Metz. I am not a lawver; I am a manufacturer; that is my 
interest in this case. I want to keep the lawyer out of my case ; that 
is the point. 

Mr. Town send. No one would dispute that. 
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Mr. Metz. That is the reason I asked the question. It has not been 
so heretofore. I have been up against that situation myself many 
times. 

Mr. TowNSEND. I shall assume that the amendments proposed by 
the objectors to the Kahn Act at your last hearing, on January l4, 
1914, adding the words in section 3 " Subject to legal defenses," and 
the words '"new and original with a proprietor or his assignors," 
constitute a waiver on behalf of the objectors to the Kahn Act of 
all other objections raised and promised to be cured by the Bulkley 
bill, and that the Bulkley bill is withdrawn or abandoned in sub- 
stance; and that the above-mentioned proposed amendments to sec- 
tion 3 reduce the question substantially to the one I have propounded, 
as to what is the probable liability of a manufacturer or any other 
innocent American or producer or trader under the Kahn Act. 

It may be that in the following analysis of the act I shall neces- 
sarily take up some of the other questions that have been raised 
academically or otherwise, but I do not intend to resuscitate or 
revivify them by a reference to them. I only would suggest that 
the abandoned questions rather in themselves cast a doubt on their 
survivors. 

The object of the Kahn Act is expressed in the preamble, and it is 
a fundamental proposition that the preamble, while not controlling, 
may be taken into consideration in learning what the intention of 
the legislative body that enacted the law was. You have read the 
preamble; I will not read it. It has two limited objects — free im- 

?iort of articles for foreign buildings and exhibits and protection 
or foreign exhibitors. 

I would refer to one authority just for a momeht (Stewart v. 
Bloom (Stewart v. Kahn), 11 Wall., 493, U. S. Sup. Ct.) : 

In construing a remedial statute the courts must consider the evils which 
existed, the remedy prescribed, the object to be accompllshwl. and the Intention 
and the considerations by which the inwumkers were governed. 

Remembering that there was before Congress or its State Depart- 
ment all those papers and letters and correspondence, as you know, 
which ought to be taken into consideration at this point, I am going 
to anticipate my own argument, because I have a case here which I 
think will shed considerable light on what has been said and on 
what you have to consider. I have here before me a case in 135 
Federal, 841, Encyclopaedia Britannica v, Werner Co., which arose 
under the copyright act of January 7, 1904 (33 Stat. L., p. 4, passed 
for the benefit of the Ix)uisiana Purchase Exposition. Now, I think 
that this is illuminating, and what we want is illumination on this 
subject, and remembering that is pertinent to the matter. It is an 
opinion by Judge Lanning in the circuit court of New Jersey. I will 
read a few excerpts, because that is the quickest way to get along: 

The complainant bases Its right to a preliminary Injunction In this case upon 
the provisions of the Interim copyright act of January 7, 1904 (33 Stat., 4, c. 
2). A copy of that act (excepting section 4, which relates to the recording 
fees, and section 7, which relates to the copyright protection of paintings, 
statuary, etc.) is set forth in the margin. If there be substantial doubt as to 
whether the act can be construed so as to supix>rt the right claimed that 
donbt is fatal to the application. 

Section 1 of the act is this : 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the author of any book, map, 
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chart, dramatic comix>8ltion, musical composition, engraving, cut, print, chrome, 
liHiograph, or photograph published abroad prior to November thirtieth, nineteen 
hundred and four, but not registered for copyright protection In the United 
States copyright office, or tlie heirs and assigns of such author, shall have jLn 
the case of any such book, map, chart, dramatic composition, musical composi- 
tion, engraving, cut, print, chrorao, lithograph, or photograph intended for 
exhibition at the Louisiana Purchase IGxi)08ition the sole liberty of printing, 
reprinting, publishing, copying, and vending the same within the limits of the 
United States for the term herein provided for uix)n complying with the pro- 
visions of this act. 

Section 5 is as follows: 

That the copyright rn-otection herein provideil for shall be for the term of 
two years from the date of the receipt of the book or other article In the 
copyright office. 

That act, you will observe, is limited to copyrights, but it goes so 
far that it grants " the sole liberty of printing, reprinting, publishing, 
copying, and vending the same within the limits of the United 
• States" for the term specified. 

The court said : 

If there be substantlnl doubt as to whether the act can be construed so as to 
support the right claimed, the doul)t is fatal to the application. 

Continuing the court said : 

On July 22, 1004, the complainant deposited in the Copyright Office, Librax7 
of Congress, one copy of each of the 25 volumes of this work, each of which 
copies, according to the statistics of the Librarian of Congress filed by the 
complainant, was declared to be " intended for exhibition at the IjOUisiana 
Purchase Exposition at St. Louis, 1904," and the copyright of each of which, 
it was further declared, the complainant "claims as proprietor for two from 
this date — July 22, 1904 — in conformity with the provisions of the act of 
Congress of January 7, 1904, entitled *An act to afford protection to exhibitors 
of foreign literature, artistic' or musical works at the Ix)uisiana Purchase Ex- 
position.'" ♦ ♦ ♦ 

It appears by the affidavit of Daniel M. MacClellan, filed by the defendants, 
that the defendants and their predecessors have been publishing an American 
edition of the encyclopedia for at lenst a dozen years, and that it is the further 
poblication of this edition that the complainant now seeks to have en- 
Joined. ♦ • ♦ 

Counsel for the complainant insists that the language of the first section 
of the act is so broad that it confers upon the complaiimnt, as assigue of 
A. & C. Black, and through that firm to the authors of the articles contained 
in the encyclopedia, the right to have the encyclopedia copyrighted, not- 
withstanding it was sold in this country for many years previous to 1904, and 
even previous to 1891. They say in their briefs: 

" The act is unlimited in scope as to the time within which such prior publi- 
cation may have taken place, and is entirely silent upon the extent of such 
publication, and whether the book has been republished in this country or 
not. It does not refer to books which have or have not been copyrighted 
where they were first published, nor to the effect of the expiration of such 
copyright In a foreign country, if any such ever exist." 

If this be the effect of the statute, the change made in our copyright law was 
indeed a most redical one. Previous to January 7, 1904, any publisher in the 
United States could republish in this country the Blacks's Edition of the 
BncyclopoBdia Britannica, excepting the articles therein written by the American 
authors and. duly copyrighted (citing several cases). If the rule for which 
the complainant's counsel contend to be correct, the heirs or assigns of Herbert 
Spencer, who died a month before the interim act was passed, and whose 
works for a quarter of a century before 1891 were published and widely dis- 
tributed in this country, by complying with the provisions of the interim act 
at any time before November 30, 1904, might have obtained a copyright »pon 
those works, and securetl, in the language of the section of the act, " the sole 
liberty of printing, reprinting, publishing, copying, and vending the same within 
the limits of the United States " for the term of two years, together with the 
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privilege of extending tlie term to 28 and possibly 42 years. Tlie same tbiag 
would, of course, be true concerning Dickens's novels, Jarman on Willis, and a 
multitude* of other works of foreign authors which have been republished in 
this country by American publishers. Nevertheless, if the Congress luus clearly 
expressed its purpose of making this radical change, it Is the duty of the court 
to give effect to that purpose. 

Again : 

The evident purpose of the act was to indnce foreign authors, and the heirs 
and assigns of foreign authors, to exhibit their books at the lA)uisiana Purchafle 
Expi>8ition, to the end that the knowledge of the contents of those books might 
be brought to the attention of American scholars and readers. Foi;eign au- 
thors wliose books had never been published In this country would probably 
have hesitated to exhibit their books at the exposition without some protectlpii 
against having them republished in this country with possible disadvantages ,to 
them. It appears in the proofs that, a year before the interim act was passed, 
an association of German publishers adoiited a resolution declb>iug to make 
any exhibition of books at St. Louis. The interim act offered to foreign aur 
thors and their heirs and assigns, if they should exhibit their books at tire 
exi>ositlon, copyright protection for at least two years, ♦ • • 

As alrejidy stated, the puriwse of the act was to secure the exhil>ition at 
8t Louis of foreign literary productions that had been published abroad. 
By such exhibition the American public might acquire valuable inforumtion noti i 
otherwise available. And in consideration of such exhibition, the advantages 
that might accrue therefrom to the American public, the exhibitors of such 
productions were offered the copyright protection of the act. No such con- 
sideration could exist in the case of a book kyy a foreign author which h^xl 
b«en previously published in this country. Clearer language than that con- 
tained in the interim copyright act is needed to justify the conclusion that 
Congress Intended to grant to any foreign author, or to the helre or assigns of 
any such author, a copyright monoiwly of a book of which American publishers 
might have large quantities on hand for the American market, and whioh, 
by the grant of the monopoly, such publishers would be prohibited from seUiag. 

My conclusion is that the interim copyright act can not receive the con- 
struction necessary to the complainant's success, and I might on that ground 
deny the application for a preliminary injunction. 

The application for the preliminary injunction was denied. Was 
this case appealed, Mr. McKenney ? 

Mr. McKenney. It went to the court of appeals of the third 
circuit and was affirmed, the court of appeals adopting the decision 
of the lower judge. 

Mr. EwiNG. What volume is that ? 

Mr. McKenney. One hundred and thirty-fifth Federal Reportei\ 
and affirmed in 142. 

Mr. TowNSEND. In 135, at page 841, Encyclopaedia Brittanica v. 
Werner Co. 

Mr. Mbtz. Who paid the costs ? 

Mr. McKenney. They took nothing by their bill. 

Mr. Townsend; The plaintiff; costs taxed against them. That 
same act was before the court of appeals for the third circuit in 
the matter of the American Encyclopoedia v. Newspaper A&sociia- 
tion (142 Fed.), and the opinion was given by Judge Dallas. This is 
the opinion on the appeal : 

The decree disniissiuK the bill of complaint in thi» nine was right, and we 
adopt as our own the opinion by which it was vindicntert in the court l)elow. 
( £UicyclcHiaedla Co. r. Wenier, 135 Fed., S41.) The learneil judge appropriate)^ 
and correctly applied to the construction of the provisions of the interim 
copyright act of January 7, IIKM (ch. 2, :^ Stat.. 4). ui^on which the appellant 
reUeti, the familiar rule '* that a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit nor within the inten^ 
tion of its makers.*' (Holy Trinity Church v. The United States, 143 V. S.. 457 ; 
Rothchild r. Adler- Weinberger S. S. Co., 130 Feil.. «60.) 
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Mr. Kahn. Mr. Chairman, may I ask Mr. Townsend a question? 

The Chairman. We do not object to asking questions, but we have 
only 10 minutes left. We laid down a rule that we would allow the 
Avitness to finish and then ask him questions, but, go ahead, if you 
want to. 

Mr. Kahn. Mr. Townsend was just speaking of the rule of con- 
struction of statutes, and I want to quote from a hearing of De- 
cember 22, 1913 — ^Mr. Bradford's idea of the construction of statutes, 
and I wanted to find out from Mr. Townsend whether he agrees with 
that. [Beading :] 

Mr. Bbadfobd 

Mr. Brad]<x)rd. Just admit in advance that he does not. 

Mr. Kahn. The Supreme Court only two weeks ago yesterday, in 
laying down the rules of construction, said that they would even 
construe a rider on an appropriation bill in its relation with the rest 
of the bill and every section in it. That was only two weeks ago 
yesterday that the Supreme Court of the United States handed down 
that rule. 

The Chairman. Go ahead, Mr. Townsend. 

Mr. Townsend. There are certain reasons surrounding the enact- 
ment of this act which have not been gone into, and I think it is 
worth while that it be laid upon the record and brought before your 
honorable committee so that we may consider this thing in an or- 
derly, logical fashion, because 3'ou have got to determine whether or 
not that act is from that point of view expressive of the legislative 
intent. 

Mr. Underwood in reporting the bill to the House said : 

On Februai*y 2, 1912, in conformity to the joint resolution of Congi-ess ap- 
proved February 15, 1911, the President of the United States issued a procla- 
mation extending to the nations of the world an invitation to participate in 
the Panama-Pacific International Exix)sition to be held in San Francisco In 
1915 to celebrate the construction of the I*anama Canal. 

The President in his message to Ck>ngre8& of January 3, 1913 (more correctly 
December 19, 1912), says: 

*' I recommend also such legislation as will facilitate the entry of material 
intended for exhibition and to protect foreign exhibitors against infringement 
of patents and the unauthorized copying of patterns and designs." 

This bill is framed with this intent and has the approval of the Secretary of 
the Treasury, the Secretary of the Interior, and the Librarian of Ck)ngress. 

President Taffs recommendation in his message was in line with 
the official expi'essions of the foi^ign Governments in regard to fu- 
ture international expositions. 

Under date of September 20, 1912, the American amba&sador at 
Paris transmitted to the State Department a resolution that had been 
adopted at a meeting of the conseil superior (executive committee) of 
International Federation of Permanent Associations for Exposi- 
tions, to which the French Association of Foreign Expositions — a 
governmental body — belongs. 

This resolution read as n)lloAvs : 

That tlie Government of the United States of America take, as soon as ]>os8i- 
ble, the initiative in modifying the present laws so that an efficacious pro- 
tection be assured In a lasting manner to industrial, artistic, and literary prop- 
erty, a protecton which may be obtained without delay and without fulfillment 
of various formalities and without payment of high duties. 
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On October 26, 1912, a convention concerning international expo- 
sitions met at Berlin, at which time an agreement was entered into 
stipulating that the Governments of countries wherein expositions 
are to be held in future shall guarantee protection of patents, patent- 
able inventions, including articles of utility and industrial designs or 
models. To quote : 

The uiider8i]<ne(l pleniiKitentiaries of the Goveniments hereinafter enumer- 
ated having met in conference nt BerUn. have in common nccord }igi*eed upon 
the following provisions, subject to ratification. ♦ ♦ • 

Article XII. 

Invitations to ]mrticiiMite in an officially recognized exiK>8ition must be ad- 
dresse<l by the Goverunient to the foreign countries before the date of the expo- 
sition's oi>ening within the following periods: 

1. Three years, in the case of official universal exi>osit!ons. 

2. Two years, in the case of officially recognized universal expositions and 
special official exi)ositions. 

3. One year, in the case of officially recognized expositions. 

The Invitations are accompanied by the general regulations of the exposition 
and also by documents stating the measures taken : 

1. To insure the safety both of persons and buildings, and notably to guard 
against danger of fire in the construction and operation of the exposition. 

2. To insure the protection of patentable inventions, utility models, industrial 
designs, or models, trade-marks, literary and artistic proi)erty. ♦ • • 

While the United States was not a party to this treaty, practically 
all the other great nations have adhered to it and can make any viola- 
tions of it an excuse for each and all of them refusing to participate. 

Following President Taft's message of December 19, 1912, the 
French ambassador, on December 27, 1912, stated the attitude of the 
foreign nations in regard to exhibition at the Panama-Pacific Inter- 
national Exposition tnus : 

My Government, which, as your excellency knows, did not fall to accept the 
invitation it had received to participate in the San Francisco Exposition, has 
acquainted me with the concern taken by French manufacturers in the protec- 
tion of the designs, patents, and various manufactures they may send to the 
proposed exhibition. 

I feel Justified in assuring the president of the council in advance that meas- 
ures to that end would be taken by the Federal authorities, and I forwarded 
to him the text of the President's message of the 19th instant recommending to 
Congress legislation tending to protect foreign exhibitors against infringement 
of patents and the unauthorized copying of patents and designs. 

Yet it is the earnest desire of the exhibitors of France, and, no doubt, of all 
the other countries, that the protection thus granted be not confined to designs 
from which their manufacture<l products are made, but also to extend to the 
said products. 

In a letter under date of January 3, 1013, the French ambassador 
further suggested ; 

That the provisions of the present law will not be adequate to protect foreign 
exhibitors against infringement from inventions and the unauthorized copying 
of their patents and designs. 

And he further suggested : 

The desirability of the enactment by Congress of a final law rather than an 
<xx»sional act upon the subject of protection of inventions, designs, etc., exhib- 
ited at international expositions. 

Then, in addition to that was the official letter of the French am- 
bassador of May 5, 1913, which has been spread upon the minutes of 
this committee. 
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After the Kahn law was enacted into law you imdoubtedly know 
that the French ambassador expressed the disapproval of his Govern- 
ment of any change in the law as an act of bad faith. 

You have heard this morning a final letter from the French am- 
bassador, referring to all his former expressions. As a Nation 
we have acted, as we supposed^ deliberately, and extended to them 
not only an invitation to participate, but have said: 

In consideration, gentlemen, of j'our participating, you foreign nations and 
friends, and exhibiting your products at this exi)ositlon, we, in. tuni, give you 
the limited protection guaranteed by the Kahn Act. 

As refuting the argument that has frequently been advanced by 
thfe objectors to the act as one reason for amending it — this I con- 
srdlsr an academic question and not one which should endanger inter- 
national comity and relations — is that we have inadvertently granted 
to foreign exhibitors more than they had asked for. It is to be 
noted that even in the ambassador's letter of November 24, 1913, 
following the enactment of the Kahn law, the ambassador refers to 
the law recently passed by Congress for the protection of "models, 
designs,'' etc. He does not embrace within his letter there literally 
all the things that are mentioned in the Kahn law, but simply says 
"models and designs." I would take that to 6e simply the expres- 
sion of a man unskilled in mechanical nomenclature, as to whether 
a model is one thing or whether it is another thing. The French 
term for a patent is brevet d'invention. A model is a machine or 
something from which the machine is made. It may be the draw- 
injgs of the patent. I do not think we have any right to put in the 
Pfench minister's mouth or to attribute to him a limitation as to 
what should be proper protection or protection they want or the need 
of protection, because we have the resolutions passed by the exposi- 
tion association abroad and the resolution of the Berlin Congress as 
to what they want or should have by way of protection. That, how- 
ever, I consider academic to this extent,* that it would be not worth 
taking the time of the committee, nor would it be right to take the 
time of your committee, or have you amend the act simply for some 
svwh matter as that. The thing that we all want to get ^own to is. 
Wliat is the operation of the act and will anvbody be hurt under it? 
That question has got to be answered. IfVhoever takes the floor 
pro or con regarding this act must answer that, whether the Ameri- 
c«i> will be hurt. And my answer is founded primarily on that one 
thing in that quotation and authority of the case of the Encyclo- 
poedia Brittanica in the one hundred and thirty-fifth Federal. 

Incidental to this, gentlemen, the exposition represents and will 
represent when it is opened an expenditure of $80,000,000, if it goes 
on on the broad international lines on which it has been planed and 
which it has been proceeding. The people of California arid of San 
Francisco, following a property loss less than seven years ago of 
over $500,000,000 by the great fire, and have dug up out of their own 
pockets nearly $20,000,000 to act as hosts for the >ation. I mention 
th4%i9e simply as they are financial problems to lye taken into con- 
sideration. You will not be swerved by sentiment in deciding 
whether or not the American manufacturer is being taken care-of in 
aH this big undertaking. 

To take up the analysis of the act: The first section is clear, as it 
relates to the import, free of duty, of those things which are to be 
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exhibited and which are exhibited; and wlien withdrawn from ex- 
hibit or offered for sale, the benefits of the first section ceai-e, and 
those goods become subject to duty and pass into the chissification 
of all other goods not exhibited. 

The second section requires, as you know, the establishment of a 
subpatent ofSce on the exposition grounds not later than July 1, 1^14, 
where the proprietor of any certificate of registration, copyright^ 
trade-mark, or patent issued by any foreign government protecting 
any foreign model, design, copyright, trade-mark, or manufactured 
article imported for exposition and exhibited at such Panama-Pacific 
International Exposition may, upon presentation of satisfactory 
proof of such proprietorship, obtain, without charge, a certificate 
from said branch office which shall be legM evidence of such pro- 
prietorship. 

While any proprietor of any " protecting '' foreign patent may, 
on his showing satisfactory proof of proprietoi-ship, secure a cer- 
tificate at the branch patent oflSce, provided the patented article is 
'* protected " by such foreign patent and " imported for exhibition '■ 
and " exliibited." We have tiie conjunctive use of the importation 
for exhibition and the exhibition subsequent of the thing itself. 
W^ithout those things — that the article is "protected" abroad by 
some foreign patent and is " imported for exhibition "' and is " ex- 
hibited," there is nothing in that act that places that man within 
its purview or to entitle him to its benefits. That, gentlemen, you 
notice is quite a bit more definite than was the copyright provision 
of the act of IIKM, which I read to vou, because it said there that the 
man got the exclusive right to vend and republish and do all the 
things that may be construed as an exclusive grant, imder a copy- 
right, by simply expressing in his application to the copyright office 
under this act of 1904 his intention to exhibit. Apparently/ there, 
is nothing in that act of 1904 which required that he should go fur- 
ther; only that he intended to exhibit but not actually would import 
for exposition and exhibit. 

We nave in that wav, you will see, much more substantial founda- 
tion for the Kahn Act. 

Mr. Nolan. May I ask a question now, Mr. Chairman ? 

The Chairman. Yes. 

Mr. Nolan. That act of 1904, unfortunately, gave also the right 
to vend and republish ? 

Mr. TowNSEND. Yes. Let me read that first section, because it is 
very important and it is very illuminating on this whole matter. 
[Reading:] 

The sole Uberty of i)rlnt!ng, reprliitinp, publishing, copying, and vending the 
same within the limits of the United States for the term herein provided for, 
upon complying with the proyislons in this act. 

And elsewhei-e in the act it specifies that he must deposit a copy of 
his work with the copyright office and express his " intention ' to 
exhibit ; also it does not say in that copyright act that that imported 
article or article which he intended to import was even covered by a 
copyright abroad. 

Mr. Morrison. I dislike to take the time of the committee to ask 
questions of Mr. Townsend, but, if I may, I would like to ask an 
academic question — perhaps purely academic, T am not sure about 
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that. Suppose that a foreign exhibitor with a patented article, pro- 
tected by a foreign patent, brings that article to San Francisco for 
the purpose of exhibiting it and does exhibit it, but does not file his 
proof of proprietorship and obtain his certificate. Is he denied the 
right to be protected under the Kahn Act? 

Mr. TowNSEND. I would say, yes; unquestionably. He must secure 
his certificate on importing and must get his certificate, and he must 
import for exhibition and he must exnibit, because we can not read 
those sections separately. 

The Chairman. Mr. Townsend, right there, just a moment. Can 
he exhibit at all at the exhibition without securing a certificate from 
the patent office at San Francisco? 

Mr. Townsend. Yes, ihdeed; because this net is a condition 
precedent to protection and not to exhibiting. 

The Chairman. I know, but can he get protection? 

Mr. Townsend. He is not entitled to protection. 

Mr. Kreider. It is a condition to the protection. 

Mr. Morrison. I am sorry that I interrupted with my question. I 
thought that it could be answered in a minute, but I do not want to 
take up time. 

Mr. Townsend. Did I answer your question, Mr. Morrison? 

Mr. Morrison. Yes; you did. 

The Chairman. We have no authority to sit while Congress is 
in session, and I believe this morning they, have the Post Office ap- 
I^ropriation bill up. 

Mr. Nolan. I tnink it is the Alaskan bill. 

Mr. Paige. May I ask one question ? 

The Chairman. Oh, yes. 

Mr. Paige. I do not know but what the gentleman has been asked 
the question already, but if he has it escaped my notice. I should like 
to ask him : Suppose an American manufacturer has been using pro- 
cesses in this country for a great many years and that they were not 
patented processes; suppose some foreigner visiting this country 
should see those processes and when he returned to his country should 
apply for and receive a patent. Now, then, suppose that he should 
exhibit at the exposition. He would be given a certificate under the 
Kahn law, and he could stop an American manufacturer from using 
the machines, could have the machines destroyed, sue him for dam- 
ages, bring him into court, and, under certain circumstances, imprison 
him ? Is that true or not ? 

Mr. Townsend. I can find no authority in our statute books, nor 
any adjudicated case that even approaches such an — what I would, 
parden me for calling it so — impossible, unjust, and inequitable re- 
sult. The authorities throughout, which govern the construction of 
statutes of this sort, as I would like to later refer to if I may be given 
the opportunity of prot^eeding at some subsequent hearing 

The Chairman. ()h, yes. 

Mr. Townsend (resuming). Show that no such construction could 
possibly be ^iven ; that with two constructions open to the court, one 
to do the unjust thing, confiscate property, and take away the vested 
rights, and the other possible construction of doing what the plain- 
tiff might ask — if we can conceive of anybody with the nerve to un- 
dertake to file a suit on such a foundation — would take the reasonable 
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construction and say that that was not within the purview of the act. 
Mjr further direct authority in answer to that is this Encylopedia 
Britannica case, because the parts I read from that directly answer 
those things. 

Mr. Paige. That is an apprehension that a good many manufac- 
turers in this country are laboring under, and has caused them no end 
of uneasiness. 

Mr. Morrison. I would like to ask one question, almost like that: 
Suppose that an American manufacturer, manufacturing or prepar- 
ing to manufacture an article w^hich is not subject to patent under 
our laws, but is subject to patent under the laws of France, should go 
to France, procure his patent, then come back and comply with the 
Kahn law, could he or could he not exclude all other Americans from 
the right to manufacture that article, which, under our laws, was not 
patentable ? 

Mr. TowNSEND. As I understand your question, he is an American 
citizen ? 

Mr. Morrison. Yes. 

Mr. TowNSEND. Seeking to fraudulently effect something that he 
can not otherwise do? 

Mr. Morrison. No: not that. 

Mr. TowNSEND. It he goes abroad with that intent, it would 
be, I would think, fraudulent, and a court would look into those 
things. And let me ask one question first before I answer 
further, because I want to eliminate the hypothesis of fraud, since 
these things are direct questions that interest us all, and we do not 
want to sidestep anything in any way. . Where is that article to be 
produced that will be exhibited ?*^ 

Mr. Morrison. Possibly produced in France, possibly produced in 
some country where thev must produce it in order to get the benefit 
of the patent law ; possibly imported into a foreign country and pat- 
ented upon the basis of importation. 

Mr. TowNSEND. Do you want an answer to the hypothetical case 
that was, I think, referred to by Mr. Bradford, of an American or 
New York manufacturer taking his machine as far as Juarez, Mexico, 
getting his Mexican patent, and then importing his article to San 
Francisco ? 

Mr. Morrison. I would rather have an answer to my question, if 
it can be answered. 

Mr. TowNSBND. Yes, indeed. I want to take this up specifically, 
because the rules of the exposition have been overlooked in this mat- 
ter, and they specify in Article VII what constitutes a foreign ex- 
hibit. With the permission of the chairman, I will read this, if I 
am not trespassing upon the committee's time. 

The Chairman. On, yes; go right along. 

Mr. TowNSEND (reading) : 

Section I. Qualified exliibltors will ])e those corporations, firms, or individuals 
who have pi-oduced the article, object, or material exhibited, but those wbo 
have importantly aided or cooperated in such production may be given pro- 
portionate consideration. 

Sec II. This is a contemi)oraneous ex|)oaition. Commercial articles manu- 
factured prior to 1905 will not be reviewed for award. Historical material will 
be given no award value. 
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Sec. III. The coimtry where jiu exhibit is produced and not the citizenship 
of the exhibitor will determine the nationality of the exhibit. 

Now, that answers your question as to whether it meant if the 
article is produced in France and a foreign concern will bring the 
article to the exposition 

Mr. Morrison. Is it required under the rules that the exhibitor 
shall be a foreigner? 

Mr. TowNSEND. The nationality of the exhibit and of the exhibitor 
is determined by the place where the article itself is produced. 

Mr. Morrison. Let me restate my question, and see if I can get a 
direct answer. 

Mr. TowNSBND. Yes ; I would be glad if you would. 

Mr. Morrison. Suppose an American manufacturer, about to manu- 
facture and about to put on the market an article that can not be 
atented under our Constitution and laws, goes to a country in which 
e can obtain a patent, does obtain a patent, procures to be manu- 
factured one specimen of the completed article, brings it to San 
Francisco, and complies with the Kahn Act. Can he then for the 
period of two yeai*s exclude every other man from manufacturing and 
vending that article ? 

Mr. Town SEND. I do not think that question can be answered ab- 
solutely, without fuller particulars, but I will answer it to the best 
of my aoility. 

Mr. Morrison. You add any particular I have left out, and then 
answer it yes or no. 

Mr. TowNSEND. I will answer it this way: That if, imder the in- 
tent and purpose of this act, we have a bona fide foreign exhibit and 
foreign exhibitor givinff to the American public something that we 
have not had before, I think it does not matter particularly in whose 
mind that foreign exhibit originated, because, barring fraud and 
fraudulent purpose and fraudulent intent, which a court always 
looks into, that foreign exhibit brought from France and protected, 
mind you — ^protected under the French patent — and imported for 
exhibition and exhibited — that if that man or that foreign exhibitor 
gives us something new, I see no logical reason why we should not 
give him a temporary three years' protection, because 

Mr. Morrison. Now 

Mr. T-owsEXD. Excuse me; because he has — barring fraud all the 
time — produced something which must, of course, have some com- 
mercial value, because to bring that into San Francisco and set it 
!ip and everything means the expenditure of a very considerable 
^um of money, and many millions of people will see it, presumably. 
He is giving to the people here something that is new, and the quid 
pro quo for that exhibition and that exhibit is a temporary protec- 
tion. But I do not think that I nor anyone here, nor tliis committee, 
can, without going behind the act and going behind the mind of that 
exhibitor, answer the thing; because what lies behind there and which 
would be open to you as a c^mipetitor of this man here and known 
might be a perfect defense. 

Mr. Morrison. I agree perfectly with your answer, but it does not 
answer my question, oecause it leaves out of the account the pivotal 
proposition, namely, that the thing patented abroad and exhibited 
here can not be patented under our Constitution and laws. That is 
the pivotal element. Try to include that in your answer. 
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Mr. TowNSBND. I will try to include it in my answer, and you 
follow me up until I have answered what you have asked to your 
satisfaction. 

There is this consideration lying back of that, Why has it not 
been patentable here? If it was refused a patent because of any 
printed prior publication, or because of prior public use in this 
country, or any of those things which are brought to the attention of 
the puolic, or if it offends any of the numerous rules controlling an- 
uuUment of patents in France, for instance, then he is not protected. 
You have got to take into consideration this, gentlemen, and that is 
what I would like to go into in the analysis of this act — the word 
"protected" there means this: You are not protected under an 
invalid patent any more than you are protected under an invalid 
statute or under an invalid lease. Now, France lays down this rule 
and simply says " registration," and if you make an article and mark 
it " patented, you must add the expression " sans guarante du gov- 
ernmente," or " without tlie guaranty of the government." When a 
flian goes to law under the Kahn Act the defendant has all the de- 
fenses allowed under the French law. 

Now, those defenses are matters of evidence. 

Mr. Morrison. You are talking about " defenses " under the French 
law. I^et me get back to this element — I do not catch your answer 
us touching that element — assuming that the article is about to be 
manufactured and about to be put on the market is one which in- 
herently and intrinsically is outside the j)urview of our Constitution 
and the statutes relating to patents, and inherently and intrinsically 
is within the laws of France, and he has a right to go — he goes under 
his right, he obtains a patent under the laws of France, and manu- 
factures the article in France — has he a legal right and no element 
of fraud in it; and then he comes to the exposition and complies with 
the Kahn Act, can he or can he not under the Kahn Act exclude 
every other American citizen, for the period of three years, from 
manufacturing or selling that article in America? 

Mr. Kahn. Mr. Chairman, will you permit me to ask Mr. Morrison 
a oiiestion on his question? 

The Chairman. Yes. 

Mr. Kahn. C^an you conceive of any article that can not be pat- 
ented here and, therefore, is not in general use in this country ? 

Mr. Morrison. I can conceive of many articles that are not in use, 
that are about to be put in use, that are desirable, that are inherently 
and intrinsically beyond the laws and Constitution of this country. 

Mr. Kahn. C'an you name one? 

Mr. Morrison. Not just this minute. 

Mr. Metz. Can I ask just one question? 

The Chairman. I think we will be compelled to adjourn until 
to-morrow. 

Mr. TowNSEND. I will be very glad to take up the answer of that 
question, because I do want to answer you fully. 

Mr. Morrison. I want you to answer, and I am respectful aboiit 
it and do not want to be captious. 

Mr. Metz. I understood that the Merchants' Association of 
New York had a letter on file here with suggestions, arid I have been 
told that it has. I would like to have that letter go into the record 
if it can, as I am a member and one of the board of directors of that 
asfiociation. 
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New York, December 8, 19 IS, 
Hou. W. A. Oldfield, 

• Chairman Committee on Patents, 

House of Representatives, Washington, D. C. 

Deae Sib: In accordance with the suggestion made by you when I called on 
you last Friday afternoon, I take pleasure in Inclosing herein a suggested 
form of joint resolution intended to correct the situation created by the enact- 
ment of the Kahn law for the purpose of affording protection to foreign manu- 
facturers exhibiting at the Panama-Pacific International ExiJosition in San 
Francisco. I also inclose a copy of Greater New York, our weekly publication, 
which contains on pages 14 and 15 the report of our committee, stating the 
reasons for the suggestion of a Joint resolution instead of a direct amendment 
to the Kahn law. 

In a word, the main reason is that the Kahn law hns already been promul- 
gated officially to foreign Governments throught our State Department, and 
thereby has allayed a very strong suspicion which existed in those countries. 
Our fear is that to pass a direct amendment to the Kahn law might renew the 
suspicions of our good faith on the part of foreign countries, which would be 
unfortunate. We, therefore, suggest the adoption of the joint resolution con- 
struing and defining the Kahn law. It is certain that remedial legislation is 
absolutely necessary, and if the joint-resolution form will not eflfectively pro- 
vide that remedy, then, direct amendment, in our judgment, must be resorted to. 

If this proposed joint resolution meets your approval, we su^^est that you 
introduce it In the House and have it referred to your committee. In case 
hearings are desired thereon, we would be very glad to be represented before 
your committee. 

Yours, very truly, 

Merchants' Association of New York, 
S. C. Mead, Secretary, 

Mr. Kahn. I saw a newspaper article here a few weeks ago, where 
a number of manufacturers and producers of New York had a meet- 
ing, and they requested representatives of the various State organi- 
zations to appear, and a representative of the New York association 
did appear, and said that their organization was not opposed to the 
Kahn Act and did not ask for any changes in the Kahn Act, and I 
shall be pleased to put that in the record at the proper time. 

The CThairman. Without objection, we will stand adjourned until 
10 o'clock Friday the 23d, if it will be convenient for Mr. Townsend 
at that time. 

Mr. Townsend. I am here at the pleasure of the committee. 

(The following correspondence was directed by the chairman to be 
inserted in the record :) 

ITransIatiou.] 

Embassy of the French Kepublic to the United States, 

Washington, December 27, 1912, 

Mr. Secretary of State: My Government, which, as your excellency knows, 
did not fail to accept the invitation it had received to participate in the San 
Francisco Exposition, has acquainted me with the concern taken by E'rench 
manufacturers in the protection of the designs, patterns, and various manufac- 
tures they may send to the proposed exhibition. 

I felt Justified in assuring the president of the council in advance that 
measures to that c?nd would be taken by the Federal authorities, and I for- 
warded to him the text of the President's message of the 19th Instant recom- 
mending to Congress legislation tending to protect foreign exhibitors against 
Infringements of patents and the unauthorized copying of patterns and designs. 

Yet It Is the earnest desire of the exhibitors of France, and no doubt of all 
the other countries, that the protection thus granted be not confined to designs 
from which their manufactured products are made, but also extended to the 
said products. Under existing law those products must take the slow and 
costly course of the patent laws and are barred from the advantages of the 
copyright act. There Is, however, quite a difference between an Invention, 
properly so called, and the making of, say, a piece of furniture. If the design 
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from which the furniture was made Is protecte<l, but not the furniture itself, 
the Interested party gets nothing, for his sole Interest is in the furniture, and 
anyone may draw it from nature and reproduce it. It is somewhat like law 
protection for the author's original manuscript, but none for the printed copies 
of the book. 

It seems to my Government that the necessity will grow more and more 
imperative for all countires to extend in the above-said direction the protection 
of the production of human ingenuity, and it would be particularly glad if your 
excellency, sharing this view, would kindly recommend its adoption by the 
American authorities concerned. The enactment by Congi-ess of a final law, 
rather than an occasional act on the subject, would appear to my Government 
to be particularly deslrabla 

As regards the San Francisco Exposition, whose success Is so naturally 
desired by the Federal Government, and to which we, as originators of the 
canal work, will most gladly contribute, your excellency will observe that the 
lack of protection can not but keep away the l)est manufacturers, those whose 
products are the most valuable and who would proiwrtlonally fear that their 
willingness to exhibit might mean considerable loss to their business. 

Be pleased to accept, Mr. Secretary of State, the nssurnnces of my high 
consideration. 

JlTSSERAND. 

His excellency the honorable P. C. Knox, 

Secretary of State of the United States. 



[Translation.] 

International Federation of 
Permanent Associations for Expositions, 

Brussels, September 12, 1912. 

Mr. Ambassador: We have the honor to Inform you that the superior board 
of the International Federation of Permanent Associations for Expositions, 
composed of nine associations, as follows. Permanent Association of German 
Industry for Matters Pertaining to Expositions, Permanent Austrian Associa- 
tion for Expositions, Belgian Association for Foreign Expositions, Danish Asso- 
ciation for Foreign Expositions, French Association for Foreign Expositions, 
Netherlands Association for Foreign Expositions, Hungarian Central Associa- 
tion for Ibqpositions, Italian National Association for Expositions and Exporta- 
tion Abroad, and Swiss Central Office for Expositions, met at Paris the lltii of 
this month. During the meeting, after an exchange of views in the participa- 
tion of our ^*arious countries In the Panama-Pacific International Ex[)Osition, 
which will take place at San Francisco in 1915, this superior board unanimously 
voted the following : 

" That the Government of the United States of America take, as soon as pos- 
sible, the initiative in modifying the present laws, so that an efiicacious pro- 
tection be assured in a. lasting manner to industrial, artistic, and literary prop- 
erty, a protection which may be obtained without a delay and without a fulfill- 
ment of onerous formalities and without pnymeut of high duties." 

The bureau of the federation received at the same time the mission of bring- 
ing the text of this vote to the cognizance of your excellency, begging him 
kindly to transmit It to your Government. 
Please accept, etc., 

Emile Dupont, 
Senator, Presiding, 
/ , Roger Sandoz, 

One of the Secretaries General. 
His excellency Mr. Herrick, 

Ambassador of the United States of America at Paris. 

[Translation.] 

[Recognized by decroo of June 12, 1901. as an organization of public utility.] 

French Association of Foreign Expositions, 

Paris, February 21, 1013. 

Mr. Ambassador : Following a meeting of the executive committee of the In- 
ternational Federation of Permanent Associations of Expositions, which met at 
Paris September 11 last, this federation, to which our French Association of 
Foreign Expositions belongs, sent you a resolution which had been unanimously 
voted, that your Government should take the initiative in order to permanently 
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assure an efficacious protection of industrial, artistic, and literary property, 
which protection might be obtained without delay and without the fulflllnient of 
long and onerous formalities. 

You were kind enough to advise us on the 21st of September following that 
the present laws of the United States, and particularly the pure-food law, were 
supposed to ofter an entirely sufficient protection, and that moreover it was 
the evident desire of the Federal Government and the management of the 
Panama -Pacific Exposition to accord every protection to foreign exhibitors 
desirous of participating in this exposition. 

We have since learned that the President of the Republic of the Unitsed States 
of America, in a message of December 19 last, recommended to Congress the 
adoption of a law to assure to foreign exhibitors the protection of their patents 
and their models and designs. 

On the other hand, our ambassador at Washington has informed Mr. P. C. 
Knox, Secretary of State of the United States, of the deep interest with which 
French manufacturers regard the protection of their designs, modds^ and 
various products which might be sent to the proposed competition. 

They would greatly desire that the protection given should not be limited to 
the designs from which their products are executed, but, of course, be extended 
to those products themselves. 

As a matter of fact, according to present legislation, the products are sub- 
jected to the long and expensive procedure of the patent law and denied the 
advantages of the copyright law. If a design is protected and the article manu- 
factured from it is not, the interested person has no advantage, as the first 
comer may copy the articlq and reproduce it. 

Therefore the necessity becomes greater and greater in all countries to extend, 
in the manner indicated, protection to the products of human ingenuity. 

It is especially desirable that the American Congress should pass a definite 
law which, not being specially limited to the Sun Francisco Exposition, would 
all the more encourage manufacturers to take part in that exposition, while 
lack of protection could not but keep from participation therein the most expert 
of our manufacturers — those very ones whose work has the greatest value and 
who, in proportion, would fear all the more that their willingness to exhibit 
would be turned into marked damage to their firms. 

It is proper, moreover, to call your Government's attention to the question 
of marks of origin. This matter created very serious difficulties at the St. 
Louis Exposition in 1904, and the grand jury of that exposition found Itself 
obliged to debar all products bearing false and lying indications from contest- 
ing. Strong protests were made by the authorized represeutiitlves of France 
when they found, in the show cases of foreign exhibitors, foreign articles pre- 
sented or exposed under French name, such as cognacs, bordeaux, bourgognes, 
champagnes, etc., or even under the name of our national manufactories — 
"Sevres," "Gobelins," " Beauvais." 

A mere exposition regulation prohibiting the examination of these products 
bearing false marks of origin and eliminating them from contesting would 
to-day be entirely insufficient to give our exhibitors all the guaranties to which 
they are rightly entitled. 

It is to be hoped that your (Jovemment may obtain from Congress more 
elTective legislation against this dishonest competition with products of foreign 
origin, and especially against those French products enumerated above, by the 
employment of false labels and marks. 

The condition of the French participation at the San Francisco Exposition, 
which the Federal Government desires to be particularly brilliant, is closely 
connected with the measures of protection which we have the honor to bring to 
your notice herein, and we should therefore be obliged if you would be kind 
enough to inform your Government thereof in calling its particular attention 
to the various points emphasized. 

Be kind enough to accept, Mr. Ambassador, the assurances of our high con- 
sideration. 

Emile Dupont, 
President, Senator of OUe. 
G. Roger Sandoz, 
The Secretary Oenerah President of the French Committee for the 

Study of tJi4i Pananui'Pa<Hflc Exposition, San Francisco^ ^-^5. 

(Whereupon, at 12.25 o'clock p. m., the committee stood adjourned 
to meet Friday, January 23, 1914, at 10 o'clock a. m.) 
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c!ommittee on patents, 

House of Kefsesentatives, 
Waahingtorij D. C, January 25, 1911^ 

The committee met at 10 o'clock a. m. 

Present: Representatives Oldfield (chairman), Morrison, Calla« 
way, Metz, Oglesby^ Paige, and Nolan. 
The Chairman. Mr. Townsend, you may proceed. 

STATEMENT OF CHAKLES E. TOWNSEND^Besmned. 

Mr.' Townsend. Mr. Chairman and gentlemen, before proceeding 
to the answer to Mr. Morrison's question, and with the permission 
of the chairman, I would like to briefly refer to one or two points 
that I discussed the other day, as some of the gentlemen are present 
who were not here then; and what is said now preliminarily will 
have more or less bearing on what is said later in answer to the 
various questions that have been propounded. 
^ The other day I referred, for one thing, to the rules and regula- 
tions at the Panama Pacific International Exposition as having a 
bearing on the matter here in defining what is an exhibit and wnat 
is a foreign exhibit, and I have called particular attention to article 
7 which defined that in section 3. [Reading :] 

The country where an exhibit is produced and not the citizenship of the 
exhibitor will determine the nationality of the exhibit. 

Wherever the article is produced, primarily, and not the place of 
residence of the exhibitor decides what nationality that exhibit is. 
An article manufactured, then, in the United States, as proposed in 
the hearings had heretofore before you, by a noted speaker, who 
said it could be shipped to Juarez, Mexico, and then covered by 
a Mexican patent and imported and exhibited at San Francisco, 
would not in any sense be a " f orei^ exhibit," nor would the pro- 
prietor of that be a " foreign exhibitor " — and this act was passed 
for the benefit of "foreign exhibitors" — and manifestly that man 
primarily would be outside of the pale of the act. It was never 
passed for any such purpose ; it was passed for the purpose of " f or- 
eigp exhibitors," and the rules define that a foreign exhibit deter- 
mines the nationality by reason of the place of manufacture of the 
article itself. 

One word more in regard to these rules 

Mr. Morrison. May I ask a question just at that point? Suppose, 
now, the question instead of being framed as it was had been framed 
after this fact, that an American manufacturer about to put on the 
market an article which could not be patented under our l^iws goes 
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into a city in Mexico, and there manufactures that article; obtains in 
Mexico, or whatever country it may be, a patent ; comes to San Fran- 
cisco and complies with the Kahn law ; will he then be protected in 
the American market? 

Mr. TowKSEND. That is really your question, Mr. Morrison. 

Mr. Morrison. The question to which you referred was one asked 
by another gentleman, who said if it were manufactured here and 
taken abroad. 

Mr. TowKSEND. Oh, yes. 

Mr. Morrison. I asked th6 question the other way. 

Mr. Town SEND. I am not attempting to anwser your question at 
this moment. 

Mr. Morrison. I thought you were. I thought that >\«.s meant 
for an answer to my question. 

Mr. TowNSEND. !No; it was suggested in the hearings of some 
weeks ago that an article which could not be patented here might 
be sent from New York to Juarez, Mexico, and then reimported. I 
have specific reference to that and that these rules determine specifi- 
cally that that is not a foreign exhibit. Now, these are the rules. 

Mr. Bradford. May I make a suggestion there i 

Mr. TowNSENT>. Those rules were originally adopted by the Lou- 
isiana Exposition Commission, a Government commission, and were 
embodied in a report and sent in to the United States Senate on 
February 8, 1906, were read, and were referred to the Committee on 
Industrial Expositions, ordered printed, and became Senate Docu- 
ment No. 202. Therefore they have the sanction of legislative and 
governmental authority. These rules were promulpitod to the 
world before the Kahn Act was thought of, and I shall ask 

Mr. Oglesby. Pardon me. Yon refer to " those rules." This a<3t 
specifically says that the Librarian of Congress and Commissioner 
of Patents are authorized and directed to establish a bi'anch office, 
etc., and the proprietor of any certificate of registration, copyright, 
trade-mark, or patent issued by any foreign Government protect- 
ing any pattern, model, etc. Do you think that those rules would 
govern, rather than the plain reading of the law ? 

Mr. TowNSEND. Prima facie, a foreign proprietor, whoever he 
may be, has the right to register and to exhibit, but whether or not 
he is within the intent of the act we hjne got to fake in 
other considerations, and that is right where we get to. When I 
come to Mr. Morrison's questions I have to answer that question, 
because Mr. Morrison has framed a question which brings the matter 
squarely within the letter of the act. 

Mr. Oglesby. This does not say " foreign exhibitors." This says 
the proprietor of a certificate of registration, copyright, trade- 
mark, or patent issued by a foreign Government. 

Mr. TowNSEND. Very true, and that is technically within the letter 
of that statute. There is no getting away from the fact that that 
foreign proprietor — the New Yorker with a New York irticle — 
may say, " I am a foreign registrant and a pr<>}irietor of a foreign 
registration," and he would go there and he would r<;pister. ^ Now, 
that does not make rights for him. He has complied, we will say, 
with the letter of the law. 

In answering Mr. Morrison's questions I must meet that very 
question, Mr. Oglesby, squarely, and rather than anticipate just at 
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this moment, if you will permit me, I will go on and then answer 
it all in one statement. 

Mr, Oglesby. Sure. 

The Chairman. Suppose we permit Mr. Townsend to proceed 
until he gets through and then ask him questions. We will never 
get through these hearings if we stop in the middle of sentences 
and ask questions. 

Mr. Townsend. I will ask that those rules might be filed as part 
of the record. 

(The rules and regulations of the Panama Pacific International 
Exposition are as follows:) 

UNIVERSAL EXPOSITION,' 1915. CELEBRATING THE OPENING OF THE 

PANAMA CANAL. 

Rules and Rkxsulations fob the Information and Guu>ance of Intending 

Participants. 

I ?«jiaina- Pacific Inter da tional Exposition, San Francisco, United States of America, W^. 

20 to Doc. 4, 1015.1 

Rules and Regulations of tiik Panama-Pacific International P^xposition to 
BE Held at San Francisco in the Year 1915 in Celebration of the Comple- 
tion OF THE Panama Canal. 

[As Anally amended and approved by the President.] 
Opening February 20, 1915; closing December ^, 1915. 

By order of the board of directors of the Panamn-Paciflc International Expo- 
sition Co., the following general rules and regulations are pronnil gated for the 
Information and guidance of foreign and domentic participants: 

Article I. 

Section I. Under the proclamation of the President of the United States, 
signed February 2, 1912, and authorized by an act of Congress approved Feb- 
ruary 15, 1911, all nations and all peoples are invited to take part in this expo- 
sition and share in the celebration of the oiwning of the Panama Canal. 

Sec. II. The site of the exposition is established upon the harbor of San Fran- 
cisco, which, including an area from the adjoining military reservations of the 
United States Ooverninent, granted to the uses of the exi)ositlon by an act of 
Congress dated January 18, 1012, comprises 625 acres, with a frontage upon 
the bay at Golden Gate of 15,000 feet. 

In addition to this site, the general plan includes certain exposition structures 
to be erected in Golden Gate Paris and in Lincoln Parle, and the erection of an 
anditorium in the center of the city. 

Sec. III. Ail administrative branches and executive divisions and departments 
of the exi)Osition are under the authority of the president of the corporation. 

The members of the executive committee of the corporation and the comp- 
troller of the company constitute the administrative cabinet of the president. 

The executive stalt* of the president consists of the following officers: 

Director in chief of foreign and domestic i)articipation. 

Director of division of exhibits. 

Director of division of exploitation. 

Director of division of works. 

Director of division of concessions and admissions. 

Under these officers, subonliuate dei>artment8 for tiie supervision of exhibits* 
of construction, and of maintenance are provided for, each department having 
its individual head or chief. 

Other executive officers may, from time to time, be apiwinted by the president, 
subject to the approval of the board of directors. 
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Abticle II. 

Section I. For the purposes of the orderly and systematic installation of ex- 
hibits and their review by the Jury of awards, a clnssification has been adopted 
divided into a number of departments, each of which is ngain divided into groups 
and subdivided into classes. Under this classification the exposition will be 
constructed, the installation perfected, and the system of awards conducted. In 
conformity therewith the following exhibit departments have been created : 

Department A, fine arts. 

Department B, education. 

Department C. social economy. 

Department D, liberal arts. 

Department E. manufactures and varied industries. 

Department F, machinery. 

Department G, transportation. 

Department H, agriculture. • 

Department I, live stock. 

Department K, horticulture. 

Department L, mines and metallurgy. 

Department M. discoveries and maritime development of the Pacific area. 

Seo. XL In accordance with the above classification, and bearing nomenclature 
Identical with the departments, exhibition palaces will be erected, ample in area, 
suitable In construction, and appropriate in design for the installation of such 
exhibit material as may be accepted by the exposition in conformity with the 
classification and these rules and regulations. 

Abticle III. 

Skction I. The directors of the four executive divisions and the chiefs of 
the different departments thereunder may promulgate special rules and regula- 
tions governing the more minute and technical details of the operation of the 
different departments. 

Sec. II. The director of exhibits shall have general charge of the installa- 
tion of all exhibits and the control and management of the same, subject to the 
authority of the director in chief acting for the president. 

Abticle IV. 

Section I. The general classification is hereby made a part of these rules 
and regulations. 

Sec. II. The exposition reserves the right to amend or correct the classifica- 
tion at any time before the opening of the exposition by giving 30 days* public 
notice and by written notification to the commissioners general or representa- 
tives of foreign countries and the American States and Territories. 

Abticle V. 

Section. I. The price of single admission shall be 50 cents for individuals 
over 12 years of age: 25 cents for children between the ages of 5 and 12, In- 
clusive; children under 5 years of age shall be admitted free if accompanied 
by an adult person. 

Sec. II. While the broadest construction will be placed upon the rights of 
exhibitors and their agents to free admission to the grounds for the pui*pose 
of caring for their respective exhibits, it is intended to restrict these courtesies 
within reasonable limltatons. 

Abticle VI. 

Section I. No charge will be made for space allotted for exhibits. 

Sec. II. No charge will be made for space allotted for buildings of foreign 
governments or the State, Territorial, or District governments of the United 
States. 

Sec. III. The main exhibition palaces will be opened to visitors at 9 o'clock 
a. m. each day and will be closed at the hour of sunset, except the art palace, 
which at stated times may be open after sunset. 
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Abtiglk YII. 

Sbotion I. Qualified exhibitors will be those corporations, firms, or indi- 
viduals who have produced the article, object, or material exhibited, but those 
who have importantly aided or cooperated in such production may t>e gives 
proportionate consideration. 

Sec. II. This is a contemporaneous exposition. Ck)mmerclal articles manufac- 
turned prior to 1905 will not be reviewed for award. Historical material will 
be given no award value. 

SEa III. The country where an exhibit is produced, and not the citizenship 
of the exhibitor, will determine the nationality of the exhibit 

Sko. IV. All foreign nations participating in the exposition will be recognized 
through an official representative to be accredited to the president of the 
Panama -Pad fie International Exposition through the Secretary of State of the 
United States or otherwise. 

Sec. V. Allotments of sfmce, to exhibitors from countries whose govern* 
ments have appointed official representatives to the exposition, will be made 
by or through such representatives. 

Sec. VI. While it is expected, as far as possible, to confine negotiations in 
the United States to the officials or representatives of the respective States, 
Territories, and Districts, the right is reserved by the exposition, through its 
proper officers, to confer directly with individuals, firms, or corporations 
therein, especially in matters concerning art and commerce. 

Abticle VIII. 

Section I. All applications for sites for buildings and out-door exhibits must 
be filed on or before June 1, 1914. 

Sec. II. Out-door horticultural and agricultural growing exhibits must be 
installed at such times before the opening of the exposition as is necessary to 
insure their development within the proper season covered by the exposition 
period; certain trees must in accordance with this rule, be started not later 
than August 1, 1912. 

Sec III. Applications for space for exhibits in the palaces of the exposition 
must be filed on or before the respective dates following, to wit : 

(a) For machinery and mechanical appliances intended for exhibition in 
operation, August 15, 1914. 

(b) For machinery and mechanical appliances not Intended for exhibition 
in operation, October 1, 1914. 

(c) For works of art, natural products, and manufactured materials not 
herein expressly indicated, October 1, 1914. 

(d) For special concessions to individuals, associations, or corporations, 
October 1, 1914. 

Sec IV. All applications for space must be in writing, addressed to the 
president of the exposition, and should be presented on forms which will be 
furnished by the exposition. 

Sec V. Each application for space for exhibits must be accompanied by a 
sketch, drawn to a scale of one-fourth of an inch to a foot, showing the ground- 
floor plan, the front elevation, and the general outline. These installation plans 
and schemes must receive the approval of the chief of the department in which 
the exhibit is to be located and the approval of the director of exhibits, and 
must conform to the general architectural design for the treatment of the in- 
terior of the building. 

Sec. VI. Permits for space will not be transferable, and exhibitors will be 
confined to such exhibits as are specified in their application. 

Sec VII. No information will be furnished to any person or persons as to 
the number, character, or personnel of intending exhibitors, or as to applica- 
tions for space, except upon the written order of the president previously 
obtained in each particular instance. 

Sec VIII. The exposition will not officially recognize any organization of 
exhibitors, or of State or foreign commissioners, and will not negotiate upon 
or consider any questions affecting the operation of the exposition or the 
interests of exhibitors that may be presented to the exposition by such organi- 
zations or any officers or representatives thereof. 
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Abticle IX. 

' SixTioN 1. All oommnnication relating to the expoflltion should be addressed 
to. tlie president of the Panama-Pacific International Bxpoeition, San Francisco, 
United states of America. 

Sec. I. All packages containing exhibits must be addressed to the president 
of the exposition. 

Sec. III. Direction labels for forwarding and shipping purposes will be 
furnished by the exposition. The blank spaces on these labels must be filled 
out, ns the label will indicate, so as to convey the following information: 

(a) The department in which the exhibit is to be installed. 

(6) The country. State, or Territory from which the package is consigned. 

^) The name and address of the exhibitor, and the total- number of pack- 
ages sent by such exhibitor. 

Sec IV. In boxing or casing any material intended for exhibition, screws 
should be employed in prefernnce to nails or steel hoops, and packages should 
he addressed on two or more sides. Each package sbonld contain a list of the 
material or articles it contains. Exhibitors will be authorised and permitted 
IkK unpack, assemble, install, maintain, and repack all exhibits in such manner 
afif to the exhibitor, may seem best, subject to the rules and regulations of the 
^position. 

Sec V. Consignments intended for different buildings should be in separate 
packages, and not included in the same box, crate, or barrel. 

Sec VI. Freight and expresss charges and all dues or charges appertaining to 
the transportation of niaterinl belonging to individuals, such as exhibits, build- 
ing material, concession material, supplies, etc., must be prepaid at the point 
o# shipment and the goods delivered at the exposition clear of all charges. 

Ahtici-i: X. 

Section I. If no authorized person is at hand to take charge of an exhibit 
within reasonable time after its arrival at the exposition buildings, said ex- 
hibit will be removed and stonxl at the cost and risk of whomsoever it may 
(Xmcern. 

Sec. II. The instnllotUm of heavy articles requiring foundation may, by spe- 
cial arrangement with the director of works, commence as soon as the progress 
of the construction of the building will permit. 

Seo. III. No exhibits shall be removed in whole or in part until the close of 
the exposition. 

aEO. IV. Immediately after the close of the exposition exhibitors shall remove 
their exhibits and construction, and complete such remoFal before March 15, 
VHa. Any exhibit or material not removed on April 1, 1M6, will be considered 
to have been abandoned by the exhibitor and will be subject to removal at the 
oost of the exhibitor or to such disposition by the exposition as may be deemed 
advisable. 

Article XI. 

Section I. All show cases, cabinets, shelving, counters, etc., required in the In- 
stallation of an exhibit must be provided at the expense of the exhibitor, and 
all counter shafts, pulleys, belting, wiring, etc., compressed-air connections, and 
all water and sewerage connections will be paid for by the person applying for 
the same. 

Sec. II. All decorations and deslprns contemplated In connection with instal- 
lation must conform to the rules and regulations promulgated by the director 
of exhibits, and re(*elve the approval of tin* chief of thr» department interested. 

Sko. III. No exhibitor will be permitted to install an exhibit so as to obstruct 
the light of, or occasion any inccnivenience to, or dlsadvantageously affect the 
display of, other exhibitors. 

Sec IV. The flooring of the exposition palaces must not be cut or removed or 
their foundations disturbed, and no part of the construction of the buildings 
shall be employed for Installation purposes, except upon the recommendation 
of the director of exhibits, approved by the director of works. 

Sec. V. Special rules regulating the height of platforms, partitions, rftlls, 
cases, cabinets, counters, and any special trophy or feature will be issued by 
the chiefs of the different depurtnieutfi. with the api)roval of the director of 
exhibits. 
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Sec. VI. All designs for the treatmeut of exlilt>ition space must be iu ae<?urd- 
aiice with the foregoliiR llmitullons. The, material used for coverlnsr couuterti, 
screens, partitions, or floors must be subject to the approval of the director of 
exhibits, upon the recommendation of the chiefs of tli© different departments, 
and must be iu accordance with the general color schttnie of the director of 
worluL 

Sec. VII. Special rules and regulations in addition to, aad not iu conflict 
withn the general rules and regulations of the exposition may be promulsateil 
by the different departments, subject to the approval of the director of ex- 
hibits. 

Article XIL 

Section I. All articles which shall be hnported from foreign countries for 
the sole purpose of exhibition at said exposition ujion which there shall be a 
tariff or customs duty imposed by the Ihilted States Government will be adr 
mitted free of ])ayment of duty, oustouis fees, or charKes, under such regula- 
tious as the Secretary of the Treasury of Uniteil States shall prescribe under an 
act of Congress. 

Skc. n. It will be lawful at any time during the exi>osition to sell for 
delivery at the close thereof, any Koods or property imported for and actually* 
oa exhibition iu the exposition pahfces or on the ^romids, subject to such regu- 
latiouH for the security of revenue and for the collection of import duty as tJie 
Secretary of the Treasury of the Tnlted States shall i)rescrlbe. Such articles 
when sc»ld or withdrawn for consiunptlon hi the T'niteil States will be subject 
for the duty imiwsed upon them by the revenue laws In force at the date of 
ittiportation, and all penalties prescribed by tlie laws of the United States will 
be enforced against such articles and against the person who may be guilty of 
any illegal sale or withdrawal. 

Sec. III. Such provision w^ill be made by the Government of the ITnlted 
States as will permit the transportation of foreign exhibits in bond direct to 
the exposition grounds, which will be designated as the TTnited States bonded 
warehouse. 

Article XI IL 

Secxion I. The exposition will provide for the establishment of a fullgr or- 
gankeed and equipped lire department, with all the neces.«ary tire-flghtlng 
Apparatus. 

While the exi>osition will provide every possible prote<*tion for exhibits and 
for the property of exhibitors. It will not be responsible In any case for loss by 
Are, accident, vandalism, or theft, through which objects placed upon exhibition 
may suffer, w^hatever may be the cause or the amount of the damage. 

Sec. II. Any object or article of a dangerous or detrimental character, or that 
is incompatible with the object or decorum of the exposition or the comfort or 
safety of the pul>lic, will be refused admission to the grounds or removed from 
any building or any part of the grounds ui)on the "recommendation of the 
director of exhibits, a pjiroved by the director in chief. 

Sec. III. Articles that are in any way dangerous or offensive, also patent 
medicines, nostrums, and empirical preparations whose ingredients are con- 
oeuled, will not be admitteti to the ex[Hisition. The dlret'tor oxhibits, with the 
approval of tlie director in chief, has the authority to order the removal of 
any article that may he considered <ljngorons. detrimental tt) or incompatUxlfi 
with the purposes or welfare of the exposition or the comfort and safety at 
the public. 

Sec IV. The exposition will carry no Insurance on exhibits, but favorable 
terms can be secured under which exhibitors may Insure their own goods, 
chattels, construction, fixtures, and furniture in responsible companies. 

Article XIV. 

Section I. Advertisement by means of posters, prints, handbills, etc., will not 
be permitted within the exposition grounds, except upon the reconmiendation 
of tlie director of works, approved by the president, and then to a restricted 
degree only. 

Sec. U. Exhibitors' business cards and brief descriptive circulars only may 

be conveniently plared within such exhibition space for distribution; but the 

right is reserved by the chief of the de[>artment. ui»on the approval of the 

director of exhibits, to restrict or discontinue that privilege whenever it is 

p carried to excess or be(*ome8 an annoyance. 
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Article XV. 

Section I. Exhibitors will be held responsible for the cleanliness of their 
exhibits and the space surrounding the same. 

Sec. II. All exhibits shall be in complete order each day at least 30 minutes 
before the palaces are open to the public. No janitor work or other labor of 
this character will be permitted during the hours the palaces are open to the 
public. In case of failure on the part of any exhibitor to observe these rules, 
the chief of the department, with the approval of the director of exhibits, 
may adopt such means to enforce the same as circumstances may suggest 

Abticle XYI. 

Section. I. No crates, barrels, or packing cases will be permitted to remain 
upon the exhibition space after their contents have been removed, except upon 
the recommendation of the chief of the department where the exhibit Is in- 
stalled, approved by the director of exhibits 

Sec. II. The exposition company will provide a storage warehouse for crates, 
barrels, and packing cases, under a reasonable schedule of charges based upon 
those levied by similar warehouses, which will be optional for exhibitors to use. 

Sec. III. Facilities for the conveyance of empty crates, barrels, or packing 
cases to storage places will be provided by the exposition at a moderate price. 

Abtigl XVII. 

Section I. No exhibit or object upon exhibition may be sketched, copied, or 
reproduced in any way whatever without the permission of the exhibitor, 
approved by the director of exhibits. 

Abticle XVIII. 

Section I. Exhibitors desiring to contract for service of electricity, steam, 
compressed air, power for shafting, gas or water, must make application to the 
chief of the department in which their exhibits are installed. No application 
for service will be entertained unless made upon a blank provided by the 
director of works, to whom, after the approval of the chief of the department 
has been secured, such application should be presented. 

Abticlb XDL 

Section I. Oncessions may be granted for private exhibitions for which a 
charge for admission may be made; for restaurants, for places of amusement 
for merchandise, and for other purposes not incompatible with the scope and 
dignity of the exposition, under the terms and conditions to be determined upon 
by the proper authorities in each case. 

Asticle XX. 

Section I. An official catalogue of all exhibits will be published In Bngllsb 
by the exposition. Foreign Governments and States and Territories of the 
United States making a collective exhibit my publish separate catalogues of 
their own exhibits when recommended by the chief of the department and ap- 
proved by the director in chief. 

Sec. II. The sale of catalogues is reserved exclusively by the exposition. 

Article XXI. 

Section I. The exposition will organize, equip, and maint;iin an efficient police 
system for the protection of property and the preservation of peace and order. 

Sec II. The exposition will maintain a corps of janitors and scavengers, 
whose duty it will be to properly care for and clean the general roadways, 
approaches, paths, etc., of the exposition and the aisles within the exposition 
palaces, but their duties and responsibilities will not extend to exhibit spaces, 
to subsidiary aisles, or to buildings of foregn or domestic countries or 
individuals. 

Sec III. Exhibitors may employ watchmen and janitors of their choice to 
guard and care for their material during the hours the expositiou is open to 
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the pnbllc, snch watchmen will be subject to the rules and regulations govern- 
ing employees of the exposition, but no exhibitor will be permitted to employ 
attendants for service of this character, except upon the written consent of the 
chief of the department, approved by the director of exhibits 

Sec. IV. Each county, commission, organization, corporation, or individual, by 
becoming an exhibitor agrees to conform to all the rules and regulations estab- 
lished for the government and conduct of the exposition. 

Abticle XXII. 

AWARDS. 

Section I. The system of awards will be competitive. The merit of exhibits, 
as determined by the Jury of awards, will be manifested by the issuance of 
diplomas, which will be divided into five classes: a grand prize, a gold medal, 
a silver medal, a bronze medal, and an honorable mention (without medal). 

Sec. II. No exhibit can be excluded from competition for award without the 
consent of the director In chief, after a review of the reasons or motives by 
competent authorities hereafter to be provided. 

Sec. III. No exhibit or collection of exhibits will be reviewed for award 
except It is in its proper class and placed in the exhibition palace provided 
by the exposition according to the classification, and no Jury or Jurors shall 
review an exhibit for award that is not installed in the palace provided by 
the exposition for that particular exhibit, except that where on account of its 
size or character as being incompatible with, or dangerous to, the exhibition 
palace to which It is assigned by the classification, an exhibit is by provision 
or order of the chief of any department, approved by the director of exhibits, 
installed outside of an exhibition palace, then the Jury of awards, upon the 
request of the dir*»ctor in chief, may review such exhibit 

Sec. IV. In a fixed ratio to the number of exhibits, but reserving to the 
citizens of the United States approximately 60 per cent of the Jury member- 
ship, the construction of the international Jury will be based upon a determined 
number of Judges allotted to each group of the classification, and upon the 
number and Importance of the exhibits in such group. 

Sec. V. A chairman of the group Jury will be elected by his colleagues In 
each group. This chairman will become, by right of his position, a member 
of the department Jury, which department Jury will in turn elect its chairman, 
who shall thereupon become a member of the superior jury. 

Sec. VI. The honorary president of the superior Jury will be the president 
of the exposition. The president of the superior Jury will be the director in 
chief of foreign and domestic participation. There will be three vice presi- 
dents appointed by the president of the exposition. The first vice president 
will represent Europe, the second vice president, South and Central America, 
and the third vice president, the Orient. 

Sec. VII. Special rules and regulations governing the system of making 
awards and determining the extent to which foreign countries may have 
representation on the Juries will be hereafter promulgated. 

Chas. C. Moore, President 

Rttdolph J. Taussig, Secretary, 

The second point we discussed was the verv practical question 
that I put the other day, and that is the question that you gentle- 
men, as manufacturers or as representatives of manufacturinsr con- 
stituents, are interested in. It is a question thnt your constituents 
are asking you, and that is this : Can an article patented or unpat- 
ented in this country and in existence and in use at the time a 
foreign exhibitor brings his exhibit to San Frurcisco and re?zist-?rs 
his foreign patent and has a certificate and actuallv exhibits his 
foreign patented article, be held to be a copy, imitation, renroduc- 
tion, or republication of the foreign exhibit, so as to give rise to a 
cause of action and render the American manufacturer or dealer in 
this older domestic article an infringer and liable to the penalties 
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of the act i That is the c^^uestion that is embodied in. the ordinary 
discussions over this act m so far as they concern the AmericaJi 
manufacturer. He wants to know if it is; inimical to bis interests. 
If it is inimical to his interests, it is your duty lo change the law ; i f it 
is not inimical to his interests and it is for the benefit of the Ameri- 
can people as a whole and is to protect foreigners against piracy, 
then it is your duty to see that the law stands as it is. That ques- 
tion can not have any halfway answer. It has got to be answered 
either on one side or on the other. The answer to that question does 
not rest on opinion. It rests on the authoritj- of the case of the 
Encyclopedia Britannica v, Werner Co., which is reported in 135 
Federal Reporter, page 841. That was a suit brought under the 
St. Louis Fair ad interim copyright act. I will read a portion of 
the. section. It was enacted: 

" That the author of any book, map, chart, dramatic composition," 
etc. * * * published abroad prior to Noverber 30, 1904, * * • 
or the heirs and assies of such author (intending that book or 
qther article for exhibition at the Louisiana Purchase Exposition) 
gave unto tliat foreipcn publisher the "sole liberty of printing, 
reprinting, publishing, copying, and vending the sann- within 
the limits of the United States for the period of two years " from 
the date he deposited one copy of that book or other article in the 
copyright office of the Library of Congress, at Washington, ami was 
not required by that act to have any sort of foreign protection what- 
soever. He was simply required to be a forpign publisher or the 
owner of a book published abroad — stated in the broadest possibly 
terms; just by reason and by virtue of his depositing one copy 
with the copj^right office and exhibiting at the fair in St. Louis he 
was given exclusive right to sell and vend, print and reprint, copy, 
publish and republish that article for a period of two years. 

Accordingly, the Encyclopedia Britannica Co., of Great Britain, 
deposited its books, exhibited its books at the fair. Immediately 
it brought suit against the Werner Co., who were publishing an 
American encyclopedia which was a copy — a duplicate of the 
British edition. Tliey had been doing so lor over 12 years. 

Now, that suit was brought before Judge Lanning in the district 
court of New Jersey. Judge Lanning m his opinion states the 
facts and shows that' the reason for that enactment was that certain. 
German publishers had refused to exhibit at the St. Louis Fair 
unless they could have protection, aind the court said, in conclu- 
sion [reading] : 

The evident purpose of. tJae act was to ludiice foreign uuthors and the heirs 
and assigns of foreign autliora to exhibit their books at tlie Louisiana Purchase 
Exposition, to tlie end tliat the laiowkHlge of the contents of tliose lux^l^s might 
be brought to the attention of American scholars and readera. Foreign authors 
whose hooka have never been publieheti In this country would probably have 
hfi^tated to exhibit their bookn at tlu^ exposition witliout some proteetion 
against having them republished in this country with possible disadvantagea 
to them. 

And the court coutinued [reading] : 

By such exhibition the American public might acquire valuable Information 
iv>t otherwise available. And in consideration of such exhibition and the ad- 
vantages that might accrue therefrom to the American public the exhibitors 
of such productions WA?re oflCered tlie copyright proteetion of the act. No such 
consideration could exist in the case of a lK>ok by a foreign author which had 
been previously published in this country. 
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And the court says, in spite of the broad language of that act, the 

Elaintiff is here without eauity, without right under the law, and 
is motion for a preliminai f injunction was denied. That case was 
appealed to the Circuit Court of Appeals for the Third Circuit, 
and Judge Dallas, speaking for his associates — Judges Gray ana 
Buffington — and for himselr^ affirmed the decision and -simply stated 
[reading] : 

The learned judge nppropriately and correctly applied to the construction of 
the provisions of the interim copyright act of January 7, 1904, • * ♦ the 
fomillur rule that "a thing may be within the letter of the statute and yet not 
within the statute because not within its spirit nor within the intention of its 
makers." 

So that answers and satisfies — and every lawyer who has read that 
case is satisfied that that answers — the question I asked you as to 
what things American manufacturers have to fear. 

Then, just on this same matter — while a little extraneous to it, it 
is in line with it — I have a letter here that I would like to read from 
Mr. H. Ward Leonard. I .wrote him on January 14, 1914, as fol- 
lows — he is a noted electrical engineer, inventor, and expert 

Mr. Metz. He is the gentleman we discussed hfere previously, who 
had a grievance. 

Mr. TowKSEND. He is referred to in Mr. Hard's very interesting 
article on thfe patent business in Everybody's January issue for 1914. 
This letter by Mr. Ijconard, I oupht to say, is written from a con- 
•sideration of the act itself and without at that time anv knowledge 
of this Encyclopedia Britannica case. I had talked with Mr. l-iconard 
about the matter and expressed to him a desire for him to give his 
views. At that time I had not before me the Britannica case. I did 
f>ot rrfer to it, as the matter "was called to my attention later. Iti 
my tetter to Mr. Leonard I said [reading] : 

Ntrw YotoK, Jnwuary 19, 191^. 
Mr. H. Leonard Ward, 

Lawrence Park, Bron-xvUile, N. Y. 

Dear Mr. Leonard: As you are aware, there te/now pending before 'the 
House Committee on Patents a pi-oposal to change or taodlf^ the Kahn Act. 
This law was enacteil to protect foreign exhibitors at the Panama-Paclflc Intet- 
national Exposition and was passed at the instance of the foreign Governments 
and as a condition precedent to their participation. 

This act was notified to the foreign Governments and was accepted by them 
Ti8 satisfactory, and they began preparations accordingly. However, since then 
the agitation Initiated and artfully fostered adverse to the law has resulted 
in a complete cessation of all work and plans toward jmrticipatlon by the 
foreign Governments, and in their expressed disapproval to the State Depart- 
ment and exposition authorities of any change as being an evidence of bad 
faith on the part of the American people. 

The effect threatened Is to destroy foreign participation and the universal 
International character of the exposition. 

The people of California have raised nearly $20,000,000 to finance the expo- 
sition and to act as hosts for the Nation for the guests Inrlted by our Govern- 
ment; and the exposition when completed will represent an expenditure of 
*f80,000.000. 

Appreciating your wide experience In patent matters, and your viewpoint as 
a practical inventor, patentee, and manufticturer of patented and specialized 
devices, and one who has had considerable experience in patent litigation and 
"hi invoking the processes of our courts, I would esteem it a favor In behalf 
of the great economic and international interests involved for you to express 
ytyxiT dpinioh of the following queStimi (understanding that the settled law of 
the land Is that injunctions are not granted by Federal courts without a fair 
opporttmlty to be beard, and that the obvious intent of the act is to protect 
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foreign exhibitors against piracy and not to punish innocent American manu- 
facturers) : 

Question. Do you consider the Kahn Act as inimical or as a menace to your 
business or interests, or the interest or business of any honest American manu- 
fiicturer or trader ; or to anyone who may be manufacturing an article, patented 
or unpatented, in this country prior to the time the foreign exhibitor brings 
his exhibit to the exposition, registers his foreign patent, gets a certificate, and 
actually exhibits his foreign-patented article? 

Your views on this matter I know will be interesting, instructive^ and 
valuable. 

Thinking you for an early response, I beg to remain, 
Yours, very truly, etc., 

P. S. — I am inclosing a copy of Kahn Act and brief contra same of the 
Patent Bar Association committee. 

O. B.T. 

Mr. Paige. Where is he located? 

Mr. Town SEND. He is at Bronxville, N. Y. 

He said : 

Bbonxville, N. Y., January 20, 19H, 
Charles E. Townsend, Esq., 

Patent Counsel, Panama-Pacific International Exposition, 

Washington, D, C. 
Deab Sib : I have yours of January 19. 

The practical question, as I see it, is : Will " science and the useful arts " 
in this country be best promoted by allowing the Kahn law to stand or by 
changing it? 

It is my opinion that, in view of all the circumstances, it will be best for this 
country to allow the Kahn law to stand. 

It practicaly represents a contract between the United States and foreign 
countries, signed September 18, 1913, to remain in effect " for a period of three 
years from the date of the closing of said exposition." 

If this Kahn law gives better protection to foreign inventors, etc., than is 
*' secured" to American inventors, it is merely one more illustration of the 
fact that foreign nations are keenly alive to the importance of stimulating in- 
veutlon by protecting the inventor in his rights at minimum expense to him, 
and that the United States patent laws have too much tendency to stimulate 
litigation, which is destructive of wealth, instead of invention, which is creative 
of wealth. 

Unless it is reasonably certain that the interests of the United States would 
suffer more damage than benefit from the Kahn law, it would be a serious mis- 
take to change this law and thereby create the inevitable impression upon the 
majority of the rest of the world that it is not safe to rely upon an agreement 
with Americans. 

The United States would suffer heavy consequential damage if the latest 
and most eflSicient machinery should be withheld from exhibit from any cause. 

The Kahn law is " for the protection of foreign exhibitors." There can be 
no question that our other laws do not give them adequate protection. 

It is alleged in the brief of the Patent Law Association of Washington that 
the Kahn law " will do untold injury to the owners of American patents, trade- 
marks, and designs." 

Such American owners have vested property rights in their patents, trade- 
marks, and designs, and if the only reasonable interpretation of the Kahn law 
leads inevitably to depriving American citizens of their constitutional rights, it 
would undoubtedly be held unconstitutional. 

It does not seem to me necessary to interpret the Kahn law in the " fanciful ** 
way in which it has been interpreted by these Washington patent lawyers. 

The law is not going to be interpreted by parties inimical to the " owners of 
Americpu patents, trade-nmrks and designs." 

It will be fairly interpreted in the Interests of " the owners of patents, trade- 
marks, and designs" whether they be foreigners or Americans, and to me tt 
seems easily- possible to give the law such an interpretation as will fairly pro- 
tect American as well as foreign owners of patents, etc. 

The spirit and intent of the Kahn law Is evidently to give prompt, efficient 
protection to the owners of "patents, trade-marks, and designs'* against the 
bold and wealthy pirates who, under our present patent system, unhesitatingly 
appropriate to their own uses the property of the distant or weak inventor. 
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Under this Kabn law, fairly Interpreted, the deliberate and unfair infringe- 
ment of patent rights of foreigners would be reduced to a minimum, and with- 
out the necessity of paying thousands of dollars in the form of fees to patent 
lawyers. 

The fair intent of the Kahn law seems to indicate that the judgment of the 
leading foreign nations is that the protection of inventors under our patent 
system is inadequate because of its legal complication and expense. 

If a fair application of the Kahn law would tend to lead, as I believe it 
would, to a reasonable reform of our patent system, it would certainly be a 
blessing in disguise for the United States, which needs efl9cient inventions more 
than anything else in order to meet foreign competition. 

The Kahn law clearly emphasizes the fact that inventors hestitate to disclose 
their inventions unless they can be " secured," as the Constitution of the United 
State Intended. 

To the definite question you ask, I answer : ** No." 
Yours, very truly, 

(Signed) H. Wabd Lbonabd. 

Supplemental to that matter of reasons or foundations for this 
law, and whether or not the foreign exhibitors have good reason to 
fear piracy, I will read a few brief quotations from the reported and 
printed speeches of some of the members of the Design Registration 
Convention, which met in New York on November 21, 1913, and then 
you can make up your minds as to whether or not the foreigner has 
any right to be afraid of the American manufacturer. To quote 
from Mr. William H. IngersoU, who was one of the speakers, he says 
(p. 21, report of proceedings of that convention) : 

I am a sufferer from the pirating of designs, as I will explain in a minute 
or two. I know that I suffer, and, like a good many people, I have not studied 
out Just what my rights are, or Just how the protection I need can be afforded 
me. 1 know that in this country we have not the proper respect for origination, 
and we do not foster the inventive faculty outside of the pure patent field. 

Again he says (p. 21) : 

Kow, it does not strike us here as being peculiar; we think it is all right. 
We have lax standards on this proposition. We do not realize that when a 
man creates a thing it is his, and we want to take a little short cut and get 
the benefits of the results of what the other man has done, so we borrow the 
productions of other people, and thus save time. 

Page 25: 

The matter of substitution, the matter of quoting a " cut " price to deceive, 
and all that sort of thing comes before me. and I wish we could do something 
along the lines that the Germans have done, and get an unfair trade law. 
That first says that any practice that is repugnant to good morals or against 
the law, can be stopped, if you can demonstrate it. And then add to it, as they 
have done, such specifications as we find are prevalent from time to time, 
apeciflcally forbidding certain things that the court won't construe to come 
within the generalization. 

Again from Frank Alvah ParSons, page 17 [reading] : 

No, my friends, you can not crib another man's culture. You can not crib 
his intellect. You can not crib his aesthetic emotional self. But you can dnmn 
him by copying what he does; you can damn him half-heartedly in any field. 
You can damn the future of the country. You can destroy the power of your 
country to export into any other country anything except canned beef and 
cotton, and they won't take the canned beef now. You can not possibly de- 
velop this country in regard to design, you can not develop the head and the 
heart to make a design until you see that. 

And Mr. John S. Holbrook, president of the Gorham Manufactur- 
ing Co.: 

We have heard a great deal in these days of legislation, large corporations, 
and big business about the iniquities of trusts and the unfair competition 
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produced by them; but we hear little or nothing of the evil doiiigR of the petty 
and mean buHlness man, and the unfair competition exerted by the little manu- 
facturer who is a design pirate, and who«e main objoct seems to be to steal 
other men's brains. This class has kept religiously in the background, or at 
best have made themselves hesird among the mob which is decrying big business. 
If we attempt to protect all our commercial goods from design pirates our 
patent account would become so large that it would be unbearable. The ulti- 
mate consumer would have to l)ear the cost In some way. The remedy seems 
to me to be the jjassage of a law along the line of the English law, whereby 
a design can be registered by the Government and protected for a period of 
time from the cut-throat competition.' The English law is broad, the fees aife 
nominal, and the copyrighting or registering of a design makes it unlawful 
" for the purpose of sale, to apply or cause to be applied to any article in any 
class of goods in which the design is registered the design or any fraudulent 
or obvious imitation tliereof, except with the license or written consent of the 
registered i)roprietor, or to do anything with a view to enable the design to be 
so applied; or *' knowing that the design or any fraudulent or obvious imitation 
thereof has been applied to any article without the consent of the registered pro- 
prietor to publish or expose or cause to be published or exposed for sale that ar- 
ticle." Such a law. reenforced by easily enforced penalties, is a law we need in 
this country, and if it could be enacted, broad in scope, 1 believe it would be 
of untold benefit, not only to the legitimate manufacturer, but even to the 
design pirate himself, because, thrown on his own resources, forbidden to coRy 
other men's designs, he who is clever enough to see the good in them would 
^Ive more attention to his own manufacturing, would originate his own ideas, 
and would become a legitimate and fair competitor, the public at large bene- 
fiting in this way by a better class of goods and a wider variety to select from. 

Mr. Nolan! By the way, who is Mr. Ingersoll ? 

Mr. TowNSEND. The president and general manager- 



Mr. Bradford. He is the advertising manager of the Ingersoll 
Watch Co. 

Mr. TowNSEND. George H. Barber, vice president and general 
manager of the Michigan Stove Co., on page 19, says [reading] : 

I do not know of any manufacturing line that has been more pirated in its 
designs and i>atterns than the business I am engaged in. In Chicago one of 
the largest institutions, that is gaining every year in strength, is pirating the 
eastings of stove manufacturers. We haTe an organization that is trying t» 
protect our rights, but we have su<;ceeded only In very small measure. This 
concern that I 8i>eak of does not advertise that they can furnish you so-and*BO*8 
stoves made from the original patterns, but they do advertise that tJiey can 
furnish you parts — repairs — for any stove of any prominence that is made In 
the United States. And they do it right straight along. We believe that they 
are taking our parts and making their patterns from them. Of cinu'se, the 
trade-marks and the names are filed off. 

Mr. Metz. That is all right. It has no bearing on the Kahn Ivw, 
This is American material. It is what tlie foreigners are going to 
do with the American material. They are not going to send any 
stoves over there nor dollar watches. 

Mr. TowNSEND. My answer to that is that this Kahn law can only 
be opposed and objected to by the pirate who wants to take some- 
thing that he has not had the opportunitjr of stealing before; he 
has not seen it before, but he is going to get it when it comes in here. 

The honest American manufacturer ought to have no reason to 
complaiuj if he has the opportunity of seeing something that is new 
at the fair. The inducement for this act is to bring out something 
new. The copyright St. Louis Fair law determined tliat. That caae 
disposed of the whole proposition. Kegistration of whatever sort or 
nature at San Francisco is not going to cover or protect anythiag 
that is old here or inhibit its use. We are trying to give to those 
people protection, just as we give them police protection that the 
articles themselves shall not be stolen. 



THA KAHN BILL. 155 

We say, "If you will come here we will give you protection for 
ycmr designs and things, and your ideas will not be stolen." We 
hftre here in this document of the manufacturers of America from 
which I have just read an indictment of their owh fellows as t6 
what the tendency is. That is the only way I have- 

Mr. Met2. If they bring those things in so that we can see them, 
where is the great benefit to the Americans. They want it so they 
can not pirate them. The American manufacturer wants protec- 
tion, but I am not so much interested in the American manufacturer. 
He will protect himself. There may be a great many who do not 
manufacture — foreigners with American patents. They are practi- 
cally Americans under our law; they have American patents; their 
goods are being imported. The same goods are being made in 
other countries. Taike chemicals, for instance. Switzerland has 
no patent law on chemicals; France has none — material used for 
health, etc. Everything is being made in Switzerland and France. 
The only protection they have is from America on that particular 
product. Those things are coming to this country, to-day, being 
smuggled in every day, brought in from Switzerland. The Gov- 
ernment takes customs on them. These things are sold openly, but 
can not be traced. They are sold around by peddlfers, and the 
|>atentees are being damaged to the extent of millions of dollars on 
patented preparations. German manufacturers say they have trade- 
mark ana patent in this country; their stuff is brought over from 
Switzerland. The Government collects the duty and profits in this 
fraud, shares in the emoluments. These things are being peddled 
about right along. In France products may oe registered. What 
i* to prevent the French manufacturer bringing his trade-mark over 
hercj registering it, and then being allowed to come to this market, 
outside of the patent law, under which he can not come in ? 

Mr. TowNSEND. I beg your pardon. You misconceive the theory 
of the French trade-mark or any other trade-mark. A trade-mark is 
dikly a sign or indication of origination. 

Mr. Mbtz. Yes. 

Mr. TowNSEND. The article which that thing goes under has noth- 
ing to do with the piracy of that particular trade-marit. If you are 
ilnport/ing this article from Switzerland to-day under onfe method, and 
the Frenchman had a trade-mark over there, and he exhibits that 
same article at the fair with his trade-mark on, where arfe you going 
to be injured, because you are ndt using his trade-mat*k; because it is 
his trade-mark that he has registered and under which he is pro- 
t^tedf But if you change your mark after he has r^gisteWsd it and 
after you have seen his trade-mark and put his mark on your goods, 
y^ are then doing what you know you ought not to do. 

Mr. MfcTz. He is jyotting his goods in under his tmdfe-mark. He 
has no business in this country. I have a patent iipon that profltict. 
H^ CAn not bring it in Ymdel* any consideration. Under this he has 
the right to bring it in that name ; that is the point. 

Mr. TowNSEND. I will answer that in this way : Tlie eidiibition at 
a fair of a patented kiticle is not an infringemefit of ati easting ^t- 
ent unless tnat article is offered for sale or put into ttse. The mom^ciit 
it is put on sale or into use it rendetfe thfe efchibiti>t or anyb^y else 
Kift)lfe to yoti undent your pftteiil. It gra**s tkO rights ftot «>^presi^y 
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fiven under this law, and it grants no rights to infringe your patents. 
^ f YOU have an American patent here on this chemical, that man may, 
if ne sees any benefit in bringing it over here, exhibit it; but what 
good does it do him when he knows that the article he exhibits is 
already covered by American patent ; that the sole right to vend, etc., 
the right to excluae all others irom manufacturing, selling, and using 
that artide here belongs to you ? If he wants in the face of that to 
esdiibit his trade-mark at the fair you are not injured, because the 
thing, though on exhibition, is not offered for sale or for use ; but the 
moment the thing is offered for sale or use it ceases to be an '' exhibit" 
And that is one distinction I might call to the attention of the com- 
mittee. '^ Concessionaires " are not ^' exhibitors," nor are the things 
they sell " exhibits." Things offered for sale — imported and sold — 
pay duty in the usual way when they come in. So if the man with a 
" trade-mark " simply wants to bring his article over here and ex- 
hibit it, the only right he has is to exclude you from copying his trade- 
mark. You can hot, under any construction of that law 

Mr. Metz. Exhibit here. That is just where I want to get to. He 
exhibits this thing for the purpose of advertising. There is no answer 
to it. What is he doing it for ? He advertises m our country at our 
fair to the people who would not see it in France, who come to the 
fair from South American countries or other countries where he can 
compete, where he can go in and sell. He therefore gets advertising, 
which we give him the privilege of on the patented article in this 
country. \ ou can get this same article from me imder my name, who 
has rights in this countiy. 

Mr. TowNSEND. I want to say to Mr. Metz that whereas having a 
Frnch trade-mark registration, and exhibiting his trade-mark under 
the law is all it giveshim — the right to excluae you from copying his 
trade-mark. 

Mr. Metz. But I have already a right to copyright which I have 
here on the article itself. 

Mr. TowNSEND. You can not prevent him advertising his product 
For instance, you have your patent I have an infringing article. I 
can advertise that. I can sweep the country with advertisements of 
my article under any name I want, and that aoes not infringe, but 

Mr. Metz. If you advertise in the newspapers that is all right, but 
that is going to cost a lot of money and will act as a deterrant. At 
the fair he hires a small space and advertises. 

Mr. TowNSEND. That does not invade your rights. 

Mr. Metz. I think it does. 

Mr. Callaway. Your obj«jtion, then, is that this fair offei-s oppor- 
tunity of advertising? 

Mr. Metz. As against the holder of the American patent for goods 
which the foreigner can not bring into this country under any con- 
dition. , , , i. 1 . . xl U 

Mr. Callaway. The only other way he has of advertising is through 
the newspapers, which costs a great deal? 

TLf I* \CByT'z. Y^es 
. Mr. Callaway. Then the thing you are looking to is to give the 
American a moncpoly ? . 
. Mr. Metz. Which the patent gives them. 
Mr. Callaway. The people of this country can send abroad for it 
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Mr. Metz. No; they can not. I can stop them. Excuse me, but 
that is what I have my patent for; that is what a patent means, a 
contract with the Government to protect me for a certain number of 
years. 

Mr. Callaway. If he can not sell it in this country, and the Ameri- 
can can not go abroad and buy it after he has seen it, what good is 
the advertising? 

Mr. Metz. It is with respect to South American countries and other 
countries, not for this country. 

Mr. Callaway. You want it so they can not advertise so as to 
attract the South American people? 

Mr. Metz. Keep the foreigner from injuring my product anywhere 
in the world. 

Mr. Callaway. It is not a question of injury, but a question of 
simply holding^ the monopoly by the patent law. 

Mr. Metz. The rights the patent law gives me to keep everybody 
else out. 

Mr. Callaway. Not only in this country but in every other 
country? 

Mr. Mehtz. In my business in every other country. 

Mr. Callaway. People in this country could not buy his article 
even if he had exhibited it at San Francisco, but that would give the 
opportunity for peo{>Ie of South America seeing it. You are not 
barred from taking his article. 

Mr. Metz. He can go there direct. 

Mr. Nolan. I would like to ask Mr. Metz this question: If you 
have a patent, and another man from Germany, we will say, comes 
over to this exposition, you make these objections. Under ordinary 
conditions, outside of exposition times, would you prevent that man 
from placing that article on exhibition in this country ? 

Mr. Metz. On exhibition ? 

Mr. Nolan. On exhibition. That is all he gets here in this expo- 
sition, placing it on exhibition at different sections of the country, 
at some of our State fairs, or at county fairs, and getting the adver- 
tising that you object to. What process of law could you have en- 
acted or could you have invoked to exclude that man from exhibit- 
ing, if he did not claim any protection, to get the advertising? 

Mr. Metz. He would not jget it. He would not go, as a practical 
question. There would not he any visitors at these county fairs that 
would be interested. 

Mr. Morrison. I ask unanimous consent that Mr. Townsend be 
permitted to continue without interruption for 30 minutes. 

Mr. Metz. I second the motion. 

The Chairman. Proceed. 

Mr. Townsend. I thank you. Just one word more. The force of 
Mr. Metz's argument is that the fair is going to be a good advertis- 
ing proposition. Now, advertising without the power of disposing 
of tne commodities advertised does not help the advertiser, and it 
ddes not take any vested rights away from tne other fellow who has 
the American patent 

Mr. Metz. That is a statement only. 

Mr. Townsend. Coming now to Mr. Morrison's question. The 

Suestion I am asked to answer is this : Supposing an American manu- 
acturer, about to manufacture and about to put on the market an 
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article, which inherently and intrinsically is outside the purview 
of our Constitution and statutes relating to patents, and inherently 
and intrinsicallv is within the laws of France, and he has a right to 
go, does go under his right, and he obtains a patent under the laws 
of France, and manufactures the article in France — ^he has a legal 
right and no element of fraud in it ; and then he comes to the exposi- 
tion and complies with the Kahn Act, can he or can he not under the 
Eahn Act exclude every other American citizen, for the period of 
three years, from manufacturing or selling that article in America? 

Without going into the histon' or the philosophy or the meta- 
physics of the patent law and denning what an invention is or what 
an invention is not, my answer to that question as framed is no; 
and for this reason, a man can not do or obtain indirectlv that which 
the law says he can not do or obtain directly. In other words, he 
can not do with his left what the law forbids him to do with his 
right hand. 

On that question an entire brief could be written, and while I 
think the question is one that may never arise and one which even, 
I think, this committee would be unable to solve by way of adequate 
legislation to circumvent that thing, still I think that the question 
should be answered fairly and squarely, and my answer to that 
is no. ' 

I base mv answer to that on the case of Holy Trinity Church v. 
The United States (143 U. S., p. 457). And, furthermore, on the 
whole body of equity jurisprudence. That answer is given, not- 
withstanding the fact that the exhibit if made in France it is tech- 
nically within the exposition rules a " foreign exhibit." That case, 
known as the Holy Trinity case, was one that arose under the 
fofeigri-contract labor act passpd in 1885. In 1887 Trinity Church 
made a contract with a minister in England that he should remove to 
the city of New York and enter into their service, and he did, in 
accordance with that contract, remove to New York and became the 
pastor of Trinity Church. An action was instituted by the Unite*! 
States against Trinity Church for the recovery of the penalty. The 
forbidding section or the act was this : 

That from and after the passage of this act it shall l>e unlawful for any 
person, company, partnership, or cori)oration. in any manner whatsoever, to 
pi'epay the transportation, or in any way assist and encourage the Impor- 
tfltion or migration of any alien or altens. any foreigner or foreigners Into 
the United States, its Territories, or the District of Columbia, nnder contrart 
or agreement, parole or siJecial, expressed or implied, made prevloas to the 
Importation or migi*ation of such alien or aliens, such foreigner or foreigners, 
to perform labor or service of any Itlnd In the United States, its Territories, or 
the District of Columbia. 

Mr. Justice Brewer went on to say: 

rt must be conceded that the act of the corporation is within the letter otf 
ttiis section, for the relation of rector to his church Is one of service, and im- 
plies lalmr on the one side with compensation on the other. Not only are the 
g^nerh'l w6rdfc labor and service both used, but also, as It were to ^iird 
against any narrow Interpretation and emphasiSBe a "bretidth of meaning, to 
them is added " of any kind *' ; and further, as noticed by tlie ctrcnit Judge in 
his opinion, the fifth section, which makes specific exceptions, among them pfo- 
fesBional actors, artists, lecturers, singers, and domestic servants, strength«is 
thfe Idea that every oth^r kind of labor and service was inte'nded to be reached 
by tKfe first Hection. While there is great force to tfhis i^etfsoHinlTt we <^n H^ 
think Congress intended to denomicd with penattleft a tranMctiMi Iffce tiiat la 
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the present case. It is a fainlliar rule that a thing may be within the letter 
of the statute and yet not within the statute, because not within its si)lrlt uor 
within the intention of its maimers. 

And again he says, quoting from the United States v. Palmer 
(8 Wheat., 610) ; the same judge applied the doctrine in this way : 

The words of the section are In terms of unlimited extent. The words " any 
person or |)ersons " ^re broad enough to comi)rehend every human being. But 
general words must not only be limited to cases within the jurisdiction of the 
State, but also to those objects to which the legislature intended to apply 
them. 

And again : 

It will be seen that words as general as thone uned In the first section of 
this act were by that decision limited, and the Intent of Congress with resi)ect 
to the act was gathered imrtlally, at least, from Us title. Now, the title of 
this act is **An act to prohibit the importation and migration of foreigners and 
aliens, un(^er contract or agreement to perform lalmr in the United States, its 
Terrritorles, and the District of Columbia." Obviously the thought e-vpressed 
in this reaches only to the work of the manual laborer as distinguished from 
that of the professional man. No one reading such a title would suppose that 
Congress had in its mind any puriM>8e of staying the coming into this country 
of ministers of the Gospel, or. Indeed, any class whose toil is that of the braii^. 
The common understanding of the terms labor and laborers does not include 
preaching and preachers; and it is to be assumed that words and phrases are 
used In their ordinary meaning. So whatever of light is thrown upon the 
statute by the language of the title indicates an exclusion from its i)enal pro- 
visions of all contracts for the emT»loyment of ministers, rector.s. and imstors. 

Again, another guide to the meaning of the statute is found in the evil which 
it is designed to remedy; and for this the court i»r()i)erly UK)k8 at contempora- 
neous events; the situation as It existed, and as it was pressed uinni the 
attention of the legislative body. 

Again he says: 

It appears, also, from the petitions and in the tt^stiuiony presoateil iK'fore the 
committees of Congress that it was this cheap unskilled labor which was making 
the trouble and the Influx of which Ccmgress sought to prevent. It was uovcr 
suggested that we had in this country a surplus of brain toilers, and. best of all, 
that the market for the services of Christian ministers was depressed by foreign 
competition. Those were matters to which the attention of (^)ngress, or of 
the people, was not directed. So far, then, as the evil which was sought to be 
remedicNd interprets the statute. It also guides to an exclusion of this contract 
for the penalties of the act. 

And in conclusion he savs: 

It is the case where there was presented a definite evil, in view of which the 
legislatui'e used general terms with the puriK)se of reaching all phases of that 
evil, and thereafter, unexpectedly, it Is develoiied that the general language thus 
employed is broad enough to reach cases and acts which the whole c^)untry and 
Hfe of the country affirm could not have been intentionally legislateil against. 
It is the duty of the courts, under those circumstances, to say that, however 
broad the language of the statute may l>e, the act, although within the letter, 
is not within the Intention of the legislature and therefore can not be within 
the statute. 

So we should apply the wording of the act to the present — and I 
know you gentlemen can apply that just as well as I can — and there 
is no use of reviewing it and the parallel laws, the broad language 
of this act, the broad language of the contract-labor act, the broad 
language of the Britannica case act that brought the defendant Wer- 
ner Co. in that Britannica case squarely within the statute, and yet 
the court said that is not the intention, that is not the consideration. 
We want foreign exhibitors; we want to see their products and render 
available things to our minds and to our American Republic that 
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are not otherwise available; and there is no consideration for these 
other things. 

Consequently, Mr. Morrison, your question goes under this heading 
and comes within the meaning of all those statutes and authorities. 

Mr. Morrison. Mr. Chairman, may I violate my own -unanimous 
request? [Laughter.] I would like for you to point out what in 
the title or in the Kahn Act itself indicates that it is intended to be 
limited to such articles as are patentable in the United States? 

Mr. Tow^NSEND. That is a phase I have not quite come to. 

Mr. Morrison. That is what I am interested in. 

Mr. TowNSEND. I am treating this thing on the broad lines that 
you have stated it here, simply the American manufacturer was get- 
ting an advantage which otherwise he would not be able to get, and 
the court knows those facts. 

Mr. Morrison. I thought you were about to pass to another topic 
is the reason I asked that specific question. 

Mr. Town SEND. Equity applies even the rule that he who comes 
into court must come with clean hands, and equity will not do 
iniquity. All those rules are familiar to you. There are just one or 
two cases I am going to refer to, because I am not basing these things 
on personal opinion. Personal opinion before you, gentlemen, is not 
the thing that is goin^ to help you to a decision. It is the question 
of adjudicated authority. 

In reaching this opinion account is taken of certain well-estab- 
lished principles and maxims of equity. To quote the circuit court 
of appeals for the eighth circuit in Michigan Pipe Co. r, Fremont 
Ditch Co. (Ill Fed., 284, 287) : 

A suit in equity is an api)eal for relief to the moral sense of ttie clmnceUor. 
A court of equity is the forum of conscience. Nothing but good faith, the obli- 
gations of duty, and reasonnble diligence will move it to action. Its decree is 
the exercise of discretion, not of an arbitrary and fickle wiU, but of a wise 
judicial discretion, controlled and guided by tlie establislied rules and principles 
of equity Jurisprudence. One of tlie most salutary of these principles is ex- 
pressed by the maxims, ** He who comes into a court of equity must come with 
clean hands " and " He who has done iniquity can not have equity." 

It is another cardinal principle of equity that " courts of equity are 
not restrained by technicalities, but can look past the nominal parties 
to the real parties. (Miles i\ Caldwell, 2 Wall., 35.) 

An interesting case that no doubt would have some bearing, that 
went to the Supreme Court, is that of Jencks i\ Quidneck Co. (135 
IT. S., 457) : 

Wliere a purchaser of shares of stock on execution is one sim[>ly to siieculate 
uixm the chances of successfully attacking transfers of large property made 
for tlie benefit of creditors and to deprive them of the benefits of sucli trans- 
fers, equity ivfusos to be l)Ound by the letter of legal procedure or to lend Its 
aid to such more sjieculative purchase which tlireatens injury j»nd ruin to hon- 
est creditors who have trustejl for tlie payment of tlieir debts to llie legal 
validity of proceedings theretofore taken. 

Further showing how courts have treated plaintiffs who have 
sought to do indirectly what they can not do by law din»ctly. T may 
mention the following: 

Deweese v, Reinhard (165 l\ S„ 380) : 

One wlio attempts to make a homestead entrj' of laud knowing that It has 
been w»Jocte<l and certlfie;! to the State under a grant for Internal improvements 
i»nd has been transferreci to purchasers for value will not be allied by «• court 
of equity in attacking tlie title under such grant if it is not valid. 
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Mitchell V. I^avenworth County (91 U. S., 206) : 

A court of equity will not knowingly use its extraordinary power» to promote 
any scheme devised by a person to escape taxation. 

Thoee are not identical cases, but they show the way the court 
looks at those things. 

Your question is not specific to this point as to w^hether or not 
the article that this American takes abroad has .been in public use 
or is used and printed for publication or anything else of the sort, 
before. 

Mr. MosRisoN. I assume it is new. 

Mr. TowNSBND. Because I would only say if it was old it would 
deprive him of any right against American users. 

Mr. Morrison. Whue you are delayed looking up your references, 
it will not take up much time, I want to call attention to the fact 
that all of my questions have left out of consideration the effect 
upon the American holder of an American patent issued before, or 
theu\merican manufacturer.of an article in use before^he certificates 
of a foreign competitor is filed. I eliminated that from all my 
questions. 

Mr.^TowNSEND. It is recognized that those things are not within 
the act, that the American patentee is not to be injured nor his 
American user, because the Encyclopaedia Britannica case gives 
us the authority, in addition to all the other legal authorities. 

The question that you raise as to intrinsically and inherently 
unpatentable here and inherently and intrinsically unpatentable 
abroad — that question, to begin with, Mr. Morrison, is one as wide 
as the whole patent situation. If you want an answer, I have an 
answer here, which I am going to ask to have printed, and it is a 
scientific answer, but I doubt whether or not you want to be bored 
by hearing the tning, for the reason you have stated what is almost 
an inconceivable condition. Briefly this: Our constitutional provi- 
sion, which you have referred to, is that Congress shall have power 
to promote the progress of science and useful arts by securing for 
Umited times to authors and inventors the exclusive right to their 
respective writings and discoveries. 

Now, this constitutional provision, and, in fact, the wliule theory 
of the patent law, not only as we have it. but of every civilized 
coimtry of the world that has patent laws, is based on the original 
statute^ of monopolies of Great Britain, enacted in 1()23. in the 
reign of James I. During James's reign, and prior thereto, there 
had been a series of monopolies grown up* and Queen Elizabeth 
had given Sir Walter Kaleigh the exclusive right to sell playing 
cards — everybody had been selling playing cards before that — and 
she granted him letters patent to sell playing cards; it took right out 
of the body of the people and tlie business of the realm a privilege 
that everybody theretofore had had. Those things had gone alonfi 
until it became unbearable. So the statute of monopolies was passed 
in 1632, and all monopolies were prohibited except the one allowed 
in section 6 of that act. [Reading:] 

To any letters patent and grants of privilege for the term of 14 years or 
under, hereafter to be made of the sole working or making of any manner 
of new manufactnres within this I'enlm to the true and 'first inventor and in- 
ventors of such manufactiireH, which others at the time of making nnoh letters 



162 THS ](4HN BJi^L. 

Iiateiit and i^auts shall not use, eo as also tbey be not contrary to t|M law 
nor mischievous to the State by raislnp prices of commodities at liome or hurt 
of trade or generally inoouvenlaut. 

That idea that this character of monopoly was valid or recog- 
nized even earlier by the oourts, in a very famous case in 1602, and 
the wording is interesting, and with your permission I will read. 

Mr. Mins. That is in answer to Mr. Callaway's questicm : A pat- 
ent for any article ia inherently on any article whieh is new and 
patented; that 19, for patoitees a monapoly for the term of th^ 
patent. 

Mr. Callaway. That was not the question. 
. Mr. Mrra. Praotioally. We want to get a monopoly for this 
thing. 

Mr. Callaway. Oh, no; vou wanted to exclude anybody that had 
a foreign patent, as I understood, from exhibiting that article at 
the World^ Fair, because that would show to other countries even 
than this a thing much cheaper than they had been able to show it 
any other way, and they would be precluded from advertising by 
means of the newspapers, because of the enormous cost of the thing,, 
and you did not want them to even have the right to advertise that 
way.*^ 

Mr. Mbtz. Because that interfered with my monopoly in the 
United States. 

Mr. Callaway. That is it, exactly. 

I never have seen a man who had a monopoly who wanted any- 
body else to have a monopoly. 

Mr. Metz. If he had a patent, he had a legal monopoly. 

Mr. Tow^NSEKD. In that early act of 16012 the court recognized 
novelty as the basis of monopoly in stating that — 

Where any man by his own charjre and indnstry or by his own wit or In- 
vention doth briiifs; any new trwde Into the realm, or any enjrfne tendhip to the 
furtherance of a trade that never was used before, and that f<»r the jrood of the 
realm. 

Such an act or lettei's patent, therefore, was valid. 

So tliat ia the fundamental law or rule that govenis all our patent 
laws, whether here or abroad. 

Now, if we come to our American statutes, we turn to section 4886, 
which specifies that an art, a machine, a manufacture, a composition 
of matter or impi-ovement thereof, if new is patentable, and we may 
give a man a patent for it. It is part of our system here and we 
recognize it. That is legal monopoly, because the consideration is 
that he has given that something to us that did not before exist and 
we get the benefit of it ; and you want to always bear in mind that 
there is the same inducement at the fair; that the foreigner brings 
us something, and the induoement is for him to bring it and show lis 
something new, and in consideration we give him a limited protec- 
tion against piracy. 

Then we have a design patent, where a thing must be new, orna- 
mental, and useful. 

When we come to define what an art, a machine, a manufaoturdi 
a composition of matter is, where are we at? There are many differ- 
ent definitions, and most of those definitions are negative, not poai- 
tive, as to what " invention " is. In the Patent Office one examiner 
has one definition as to what a potent is when it come? before him. 
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Ths other 43 primary examiners, the examinei*a in chief, the hon- 
orable Commiaaioner of Patents, the judges of the District court of 
appeals, the 80 or 90 judges throughout the United States setting 
l^ltd hearing patent cases, and the 27 judges in the nine circuit courts 
of appeals, and the 9 judges of the Supreme Court bench have all 
got different opinions as to what patentaoility is and as to whether or 
tiot a particular thing is patentable, or what degree of patentability 
or §cope or novelty must l^ accorded to it. 

]^Tentioi), in brief, is mainly a matter of <^mio<i. 

Section 4886 of the Revised Statutes, passed in pursuance of our 
constitutional grant and covering patents of utility, is as follows : 

Any person who has invented or discovered nny new and useful art, machine, 
inannfaoture, or composition of matter, or any new and useful improvements 
thereof, not Isnown or used by others in this country before his invention or 
discovery thereof and not patented or described in any printed publication in 
^is or any foreign country before his invention or discovery thereof, or mo^e 
than two years prior to his application, and not in public use or on sale in this 
country for more thtin two years {trior to bis Mpiilication. unless the same is 
proved to have l>een abandoned, may, uiion imyment of the fees required by law 
and other due proceeding had. olitain n patent therefor. 

Section 4929, covering design patents, is as follows : 

Any Kierson who ha^ invented any new, original, and ornamental design for 
an article of manufacture, not known or used by others in this country before 
bis invention thereof and not i)a tented or described in any printed publication in 
this or any foreign country Ijefore his iuveution thereof, or more than two 
years prior to his application, and not in public use or on sale in this country 
for more than two years prior to his apitlication. unless the same is proved to 
have been abandoned, may, uiion payment of the fees required by law and other 
due proceedings had, the same as in cases of inventions or discoveries covered 
by section 4886, obtain a patent therefor. 

Now, under the Constitution a thing to be patented or on which 

. limited protection may be given must " promote the progress of 

alienee and useful arts." This would be apparently broad enough to 

include anything which could conceivably be patented abroad and 

exhibited at the exposition. 

Section 4886 specifies what things under our law come within the 
constitutional purview of " promoting the progress of science and 
uipeful arts," and limits those things to four general classes, to wit, 
(1) an art, (2) a machine, (3) a manufacture, (4) a composition of 
matter, and (5) any new and useful improvement thereof. Further- 
paore) in order for any of these four general divisions of things 
patentable to be patentable, they must, under the statute, have been 
(1) not previously patented and (2) not in public use or on sale in 
this country. 

Under tlie Encyclopedia Britannica case, any proprietor embraced 
within the question propounded would not have any right of action 
against the user or maker of a thing in use or on sale in this country 
at tl^ time of the registration at the exposition or which was a copy 
of a prior patent or publication mentioned in the statute. 

Art defined. — An art is a mode of treatment of certain materials to produce 
a given result ; un act or series of acts to be performed upon the subject matter 
io be tmnsformeil and reduced to a different state or thing. (Pli^er v. Brown, 4 
Fish. Pat. Cas., 175; O'Reilly r. Morse, 15 How.. 112.) 

Machine defined. — The word "machine" has been liberally construed, and 
covers a device which Is Incapable of use except In connection with other meoha* 
nism. (Wheeler v. (nip|)er Mower, etc., CX)., 10 Biatch., 181; Parham i\ Ameri- 
can Buttonhole, etc., Co.. 4 Fish. Pat. Cas., 40S.) 
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Manufacture defined. — ^The term " manufacture " covers articles or fabrics 
made as fiualities, distinguished from machines by not having any rule of action 
and distinguished from compositions of matter by not involving the relation of 
ingredients. (Cornish r. Keene, 1 Webst. Pat, Cas., 513.) 

Composition of matter defined. — A ** composition of matter " is a compound 
of two or more ingredients forming a homogeneous whole. The patentable 
essence of a composition of matter lies in the relation of its ingredients. No 
question or form is presented, but one of union of qualities. (Rumrord Chemi- 
cal Works V. Lauer. 10 Blatch., 122.) 

The term '* composition of matter " is sometimes used synonymously with 
"composition," "compound/' and "manufacture." (Klein v. Russell, 19 Wall., 
433; Goodyear r. Central R. Co., 2 Wall., Jr., 356.) 

Improvement defined. — ^An improvement has essential reference to a sub- 
ject matter to be improved. It is not original, but embraces and either adds 
to or alters the original. (Bray v. Hartshorn, 1 ClilT., 538.) 

An "improvement** is something in aid of an old mode which makes tlie 
old mode better. (Potter t\ Holland, 4 Blatch., 238.) 

These several subjects would apparently cover every conceivable 
thing that could be exhibited. ICow, whether or not, independent 
of public use or anticipation by prior patent or printed publication, 
the particular thing exhibited is not patentable here may raise the 
long-debated question of what is invention. The courts have never 
yet found a satisfactory definition of it, although various defini- 
tions have been proposed, but most of them define it by saying what 
it is not. We have often heard it said that " necessity is the mother 
of invention," and that offers its corollary, that invention is a new 
means to fill a want. That is a definition which I adopted many 
years ago in my own practice, mainly because of its simplicity. 
Another simple definition that has often been used is that ^^inven- 
tion is the work of the head as distinguished from the work of the 
hands." Again, it has been defined as " any new arrangement or 
combination of old or new material producing a new and useful 
result." 

Again, the patentability of an article or whether or not an article 
involves invention depends a great deal on the period of time it 
comes into being or is discovered. It varies with the '* progress of 
the arts and sciences," and what was patentable five veare ago 
would not by present standards be patentable to-day, although the 
thing itself might be as new now as it was then, only it would be 
cognate to or bear such relation to some other thing or art pre- 
viously existing that it would be classed merely as an evidence of 
mechanical skill. It would not be invention, and therefore would 
not be patentable; yet you could not say that this thing was in- 
herently and intrinsically outside the purview of the Constitution 
or the statutes. 

As a matter of fact, we have only found by actual trial and test 
in the courts those things that are excluded from the protection of 
the Constitution and statutes, such, for instance, that an idea or aii 
abstract principle or a law of nature, like gi'avity, are not patentable. 
Those are abstractions and are not within the purview of the Con- 
stition or patent statutes, but then they are things that are not 
likely to be patented abroad and exhibited. The things which have 
been excluded by judicial construction and held to be unpatentable 
have, in nearlj' every instance, been the subject of a patent here in 
the first place. Thus, Morse's telegraph, eighth claim, for the abstract 
idea of sending a message over a wire ; Faber's pencil with a rubber 
tip; the jail cases, etc., have only been declared invalid and the 
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inventions unpatentable after protracted litigation. Presumptively, 
the thing or things claimed in those patents were patentable, at least 
that was the opinion of the Patent Office officials issuing the pat- 
ents. So, therefore, who is going to say a thing is inherently and 
intrinsically outside the Constitution and ])atent laws. 

Mr. Morrison. May I break in? I think it will help. Suppose 
that a certificate is presented by a proprietor under the French law 
to the Patent Office at San Francisco, is it or is it not the duty of 
the man in charge of that office, before he issues the certificate that 
the certificate has been filed, to determine whether the article covered 
by the certificate is patentable imder the Constitution and laws of 
the United States? 

Mr. TowNSEND. No, sir. 

Mr. Mbtz. No; it is not, and that is the trouble. 

Mr. Morrison. Mr. Townsend said "no" and another gentleman 
shook his head " yes." 

Mr. Townsend. No; it is not; and I will give mv answer, because 
that is one of the questions that Mr. Bulkley has asked me to answer;- 

Mr. Morrison. Yes; that is one of them. 

Mr. Townsend. Unqualifiedly, no. 

Now, to go on, this matter of invention — because invention lies at 
the root or this whole thing, inherently or intrinsically bad or 
patentable or not. The best definition of invention is that which 
follows from the old saying that necessity is the mother of invention. 
In other words, invention is the child of need. So we come and 
shorten it up and use the definition that I frequently use: Inven- 
tion involves the supplying of a want by a new means. So, wherever 
we take the thing, or whatever ground we put the thing upon, if we 
have a want, and we have here a new means of filling it, that, in 
its broadest, most comprehensive scheme meets the requirements. 

So, if our foreign friends bring something here that is new and 
we want it, very well, that is as far as we need to go. 

I can carry this thing further on the question of the inherent or 
the intrinsical patentability abroad. 

Mr. Morrison. Is there such a thing as inherent patentability and 
inherent nonpatentability ? 

Mr. Townsend. I would say only with respect to abstractions, like 
the law of gravity or other laws of nature, or a rule or a principle 
on which I do not think that anybody is going to take a foreign 
patent and exhibit any of those things at tne fair. So, we do not 
need to w^orry on that line. 

Mr. Morrison. Just one other question. Then there is no such 
thing as inherent or intrinsical patentability of a patentable device 
or the inherent or intrinsical patentability of a mechanical device! 

Mr. Townsend. No, sir. 

Mr. Morrison. That wipes out my question? 

Mr. Townsend. I think it does. 

Mr. Morrison. Yes, sir; you are correct. 

Mr. Metz. Besides mechanical, the scientific proposition that we 
lose sight of entirelv are these chemical patents. 

Mr. Townsend. Anything: that has concrete form, that supplies a 
want, that is a useful invention, can not in the mere terms oe de^ 
scribed as inherently and intrinsically unpatentable or to the con- 
trary. It is to the contrary rather than the negative of it. A thing 
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of that sort can not be said to be inherently and intrinsically ui^- 
patentable, because in my answer you have got to leave out th^ 
element of time. What is patentable to-day is not the measure 9f 
patentability to-morrow or of yesterday. I am speaking of the 
Things themselves, " inherent and intrinsical,*' not from any element 
of time or relative point of view. 

So we get right back to the proposition that a concrete thii^g 
serving a useful purpose, and new, fills the requirements ; and we 
ought to give that man protection, no matter where he got it froq:^, 
except that he is not under some clqak or dis^iise taking advantage 
of that act. The court can see through that disguise ; they are bound 
to take that into consideration, because no man is going to be sup- 
ported in fraud. 

Have I answered your question, Mr. Morrison? 

Mr. Morrison. You have wipe4 it out, except as applied to 
abstractions, and my question did not applv to abstractions. 

The Chairman. Mr. Bulklev told me he had submitted some ques- 
tions through Mr. Kahn, and I would be glad if you would read 
those questions and answer them, so they may be gotten into the 
record. Mr. Bulkley is engaged this morning with the President, 
and probably will not be able to get here, and, for fear that we may 
not reach them this morning, I wish that you would take them up 
now, 

Mr. TowNSENi>. Mr. Bulkley's first question is that the Kahn law 
does not in terms create or grant any rights. Section 4 and section 6, 
however, refer to rights protected under the act. Do you contend 
that the rights referred to are new rights specifically created by the 
Kahn law ? Or does the law merely give effect in the United States 
to rights created in foreign Governments? 

I do not think it makes any difference whether you call that '* new 
rights " created or " property " created. That act does, and it is 
intended to, give protection to the foreign exhibitor who exhibits 
his article at the exposition. His rights that are created — of course 
they are created — include the right, first, granted by section 1, to 
liave his goods entered free of duty, if he is going to exhibit, and if 
he withdraws it from exhibit he pays the duty and his rights under 
section 1 cease. 

Second. The right he is granted under section 2 is to receive a 
qertificate, and all that certificate saj^s is that it shall be '' legal evi- 
dence of proprietorship." Legal evidence of proprietorshij) is sim- 
ply " admissible evidence '' as to title. He, by his certificate, simply 
certifies — always subject to rebuttal — that John Doe is the owner 
of the patent or of the French claim to copyright or trade-mark 
f^pd has deposited this. On the face of things, he is the legal pro- 
prietor of that paper. That is as far as section 2 goes. 

Section 3 grants him the right to prohibit others from co[)ying, 
imitating, reprinting, and publishing the exhibited article. Those 
are very definite rights, and, as long as those rights have a con- 
sideration, I see no reason why they should not stand. 

Mr. Metz. That is quite proper. 

Mr. TowNSBNi). So my answer is, those rights are created and m 
remedy for a violation of those rights is provided. 

Mr. Morrison. You have not answered whether those rights are 
created by the Kahn law or by the law of a foreign country. 



iBB KAHN BILL. 167 

Mr. TowNSEND. They are created by the Kahn law. 

Mr. Morrison. That was the question, as I understand it, and, 
that answers it. 

Mr. TowNSEND. Based on the proposition that the man has a for- 
eign registration somewhere. There is rather an interesting distinc- 
tion to make between this case and the St. Louis case. In the St. 
Louis case the man was not required to have any copyright or any 
form of protection at all. He simply printed his book abroad and 
brought it here and exhibited it. That created a right out of the 
blue sky, and the consideration was that he was giving something 
new. So here we are creating rights, but we are, as it were, weeding 
out from the mass of foreign exhibits and foreign-made articles 
those articles which are on the face not protected by some form of 
registration over there. 

Mr. Morrison. Then your answer is that section 4 has reference 
to one who knowingly or w^illfuUy violates any right created by the 
Kahn law. 

Mr. TowNSBND. Necessarily; of course, it can not mean anything, 
else. 

Mr. Morrison. That answers Mr. Bulkley's question. 

The Chairman. Now, take up the other. 

Mr. TowNSEND. Of course, construing — if you are going to work 
to construe section 4, you are going into the consideration of penal 
statutes and what the word "willful" means. The word "willful" 
has got a very fixed meaning in law, and they do not punish unless 
there is some right good reason for it. Just incidental to that, these 
punitive features here I do not consider half as much "punitive" 
ot intended as punishment, as I do " prev^entive." In this law which 
is a law passed for a spcial purpose— it is the nature of a prevntive 
measure, to prevent the willful copying, which makes the adminis- 
tration of it simple, because it removes the incentive to copy. 

ThiB next question is : 

The trade-mark act of 1870 was held unconBtltutional hecniise it was ho^ 
Ifanlted to tiie use of trade-marks In '* commerce with foreign nnttons and among 
the several States and with the Indian tribes. The Kahn law purix)rts to 
protect against limitation of trade-marks generally and without that limitation, 
which was held by the Supreme Court to be necessary. When called upon to 
argue the constitutionality of the Kahn law, how will you distinguish it from 
the trade-mark act of 1870? 

I would state first, I do not Agi*ee with the statement that " the 
Kahn law purports to protect a^itest imitations of t^ade-m&rk!d, 
generally, without limitation." K^ding the Kahn law brings il 
within much narrower limits. 

Mr. Morrison. I wish yoii Would answer this : Suppose a f oreighi^fr 
registers his ttttde-mark, is it ot is it not limited to goods at sointft 
fikcd descriptive properti^ ? 

Mi*. TowN»*ND. Obviously. 

Mr. MoRHisoK. Another <)u€i6ti^n. Does it ptevent 

Jtff. Towkbb'nt>. My reason why— 4t is a trade-rtiark on the specific 
a!^icle itself. So, ^oit do not M*Ve to siee What the trade-ttnaA 
covers, because he imports the Ai*ticle and he Y'egislters the truvte- 
mark that is on that article. A trade-mark has no value a^de frbiH 
thB fttiide t6 which it is fetp^licd. Wie do not concede tha;t the Man 
is goii^g to take the picture of ia tt^de-ttiark and exhibit tSiat. 
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Mr. Morrison. I want to follow that with this question: Suppose 
that a foreigner registers in due form of law under the Kshn Act 
a certain trade-mara that is applicable to goods of certain descrip- 
tive properties. Will that prevent another person from using the 
same trade-mark on some other line of goods t 

Mr. TowNSEND. That question comes before the Commissioner of 
Patents every day. 

Mr. Morrison. Yes. 

Mr. TowNSEND. And it is decided one way and it is decided another 
way. 

Mr. Morrison. I want your decision. 

Mr. TowNSEND. I would, but your question is too broad. 

Commissioner Ewing. It is decided it must be substantially the 
same class of goods. Whether it is the same class of goods is de- 
cided one way and the other way every day. 

Mr. Morrison. I will change my question. Granting that that 
trade-mark has been properly registered under the Kahn Act, will 
that prevent any one irom using tne same trade-mark with reference 
to a line of gooas entirely different ? 

Mr. Townsend. No, sir. For instance, a trade-mark on stoves that 
would be exhibited would not prevent me from using that trade-mark 
on rubber tires. That is funaamental. A trade-mark right is very 
different from a patent right. We do not get any exclusive right on 
trade-marks except by adoption and use, and as applied only to goods 
of the same descriptive properties. 

Mr. Morrison. One other question. Under the Kahn Act. what 
act or acts constitute an offense within the meaning of the Kahn Act, 
so far as the trade-mark is concerned ? 

Mr. Townsend. The copying or imitating of the trade-mark itself. 

Mr. Morrison. Then, let us suppose that a certain trade-mark has 
been registered with a certain line of goods, and another man uses 
the same trade-mark thereafter with reference to an entirely different 
line of goods; has he a right to reproduce the trade-mark, and has 
he the right to use it, or has he not ? - 

Mr. Townsend. Yes; for he is not in any sense imitating that 
trade-mark. 

Mr. Morrison. He is not within the law. 

Mr. Townsend. Oh, no. 

Mr. Morrison. Within the language. 

Mr. Townsend. He mav be within the broad language, but we do 
apply common sense and we apply the same rules of construction 
that we apply in trade-mark matters. That is, a man has a trade- 
mark on stoves, and you or Mr. Metz want to apply that same trade- 
mark to automobiles or chemicals; that is not within the act. For 
instance, the words " radio " and " radium " ; when radium was first 
discovered, some one adopted the word "radium" or "radio" for a 
line of goods. Everybody then took notice of the word "radium," 
and said, " That is fine ; that is a fine mark," and began applying it 
to jewelry and underwear, and so. on. Somebody followed somebody 
else, but not within the former's right, because the owner of the first 
mark is not injured by the competition of goods of different descrip- 
tive property. 

Mr. Morrison. I will confess I could not put that interpretation 
on the language of section 3, and you have already said there are so 
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many judges with so many different opinions that we can not be sure 
they are going to use common sense, because they frequently disagree 
with you and me. [Laughter.] 

Mr. TowNSEND. That is one reason in all my answers I am trying 
not to inject personal opinion. I am trying to show you gentlemen 
here the authority for these things, and cases which have been adjudi- 
cated and quotea over and over again, so that there can be no ques- 
tion as to the result we arrive at. 

Now, to return to Mr. Bulkley's question regarding the constitu- 
tionality, that can be answered in several ways, but all leading to 
the same conclusion, and I shall answer it from three different pomts 
of view. Generally, I want to say this, that this Kahn law is within 
those broad powers of Confess to legislate with respect to foreign 
relations — and this is essentially a forei^-relations act; it is inter- 
national in character, and it has primarily to do with foreijm com- 
merce. It has, furthermore, for the promotion of progress of science 
and useful arts. 

Commissioner Ewing. Mr. Townsend, what section did you refer to 
first — -just what section and article of the Constitution did you re- 
fer tof 

Mr. Townsend. I have not referred to any section. 

Commissioner Ewing. I wish you would. 

S&. Townsend. I shall do so. 

Commissioner Ewing. I would like to know under what power it 
is claimed this comes, if it is not the power to regulate interstate and 
foreign commerce or the power to promote the sciences and useful 
arts. If it is any other power, I would like to know where it is? 

Mr. Townsend. The question of constitutionalitv, I think we will all 
have to admit, is not the one that is bothering the American manu- 
facturer or the American pirate; because the American pirate, if 
this act is unconstitutional, is the one who is going to benefit by it. 

Commissioner Ewing. That may be bothering other people besides 
the American pirate. 

Mr. Nolan. I would like to ^t the trend of thought, and let the 
commissioner afterwards ask his questions. 

Mr. Townsend. The question whether or not this act would be 
held unconstitutional has not been primarily raised on the part of 
the American manufacturer, who is most vitally interested. It has 
been raised, but I think it is one of those purely academic questions ; 
it is a moot question, but I am going to answer it the best I can. 

I started out with this fundamental premise, laid down by the 
Supreme Court over and over again: "The elementary rule is that 
every reasonable construction must be resorted to in order to save a 
statute from unconstitutionality." (Hoover v. California, 155 U. S., 
648.) 

Another one of our courts has said, in 47 Fed., 610, that — 

a dispute about the conntniction of a statute does not always make au am- 
biguity and not always legal doubt as to its meaning. 

First, for patents, copyrights, etc., the act must be presumed to 
have the same constitutional foundations that the St. Louis Exposi- 
tion act had. As shown in the Britannica case, the copyright there 
was independent of originality or newness here in this country, and 
articles affected were not necessarily affected abroad, but merely 
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pertained to foreign publications; and it was held that, as I have 
told you repeatedly, and over and over again, that by stich exhibi- 
tion the American public — ^to quote Judge Lanning's words — 

might acquire valuable information not otherwise available. And lu considera- 
tion of such exhibition, and the advantages that might accrue tbereftom to the 
American public, the exhlbltora of such publication were offered the copyright 
protection of the act. 

Whatever is exhibited here in the United States at the fair that 
is new and useful must be assumed to give the Ainerican public 
something that they did not have the opportunity of getting before, 
and render available information not beiore available, and the con- 
sideration was in view of the exhibition and the fact that the public 
could get that ; and there could be no consideration where that right 
was not fundamentally based on giving the American public some- 
thing that was new. In that Britannica case — ^because the American 
publisher was outside the act — ^it did not render the act unconsti- 
tutional. The court took the view that it could be construed to 
affect the purposes of the act and at the same time do substantial 
justice to its own American people, and therefore the act was sus- 
tained. I say, therefore, that this act is unqualifiedly by the author- 
ities constitutional, on the clause in the Constitution that it is to 
promote the sciences and useful arts. 

Secondly, as to its trade-mark feature, it was laid down by the 
Supreme Court in the Trade-Mark cases (100 U. S., 82) that the 
power of Congress to legislate in regard to trade-mark rested in 
section 3 of Article I of the Constitution. 

The Congress shall have iK)wer to regulate eomnieree with foreiipi naUons 
and among the several States and with the Indian tribes. 

The Kahn Act presupposes by its very terms that the trade-mark 
which is registered is on goods imported for exhibition and exhibited 
at the said ranama-Pacific International Exposition. The act m for 
the benefit of foreign exhibitors. The rules of the eipositioa deikrt 
f oi*eign exhibits as articles manufactured abroad. The importation of 
the article from abroad with that trade-mark into San Francisco is ia 
itself foreign commerce, because transportation is one of the funda- 
mental principles and phenomena of commerce. 

Mr. Morrison. Assuming that to be true, what would it fi.tt;em|>t to 
constitute an offense agamst the Kahn law, on the tbade-mark 
feature? 

Mr. TowNSEND. Will you permit me to go on? If you dd not 
mind, I would like to complete my statement. 

Mr. Morrison. I withdraw the question. 

Mr. TowNSEND. After completion of my statement I would th»il 
be very glad to take that up. 

First, turning to the trade-mark cases where that old act of 1870 
was declared invalid, I want to read you the enacting section, «o 
you can compare it yourselves with this present act. 

The section which attempted to regulate the use of trade-marks 
throughout the United States provided that : 

All who are entitled to the exclusive one of any lawfal trade-marfc. or who 
ititetid to adopt or u6e nny trade-marks for exclusive uae within the United 
^Umb^ ^atiif €l)/ta1n prdtectf^m f6r sru(% lawful trade-mnrk by complying wita 
tbe MloiWltig re^iilreiuMitft. 
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Anyone having the *' exclusive right to a trade»-mark," and wanted 
this "exclusive right within the United States," would have the 
protection. 

You can readily see, gentlemen, that with the power of Con- 
gress extending only as to interstate and foreign commerce that 
that trade-mark provision was very broad, and it included trade- 
marks used within the States, concerning which the Congress has 
no power to legislate. 

Compare that act with the present Kahn Act, and I say that the 
same conclusions and the same reasoning employed in the trade- 
inark cases that led the court there to declare that act invalid would 
lead the court in the Kahn case to declare the act constitutional, 
because those trade-mark enactments are as different in their word- 
ing and purpose and meaning as two acts could possibly be. One 
is intrinsically within the United States, and not limited to even 
national relations. The Kahn Act is intrinsically outside of the 
intrastate or interstate relations, and is intrinsically " international " 
and deals with "foreign relations" and "foreign commerce." 

Mr. Morrison. I am not understood, I am afraid. I am question- 
ing, for the purpose of that question, the validity of so much of 
the act as authorizes the certificate or trade-mark, but what I am 
asking is what constitutes an offense against the right granted? 

Mr. TowNSEND. Still, that ought to follow in my statement later. 

Mr. Morrison. If it is going to be answered later — ^the part that 
you are answering I leave out, but the part you have not answered 
I am interested in. 

Mr. TowxsEND. I am .still trying to an&wer Mr. Bulkley's 
question. 

Mr. Morrison. Oh, well, all right. 

Mr. TowNSEND. The Kahn Act is specifically designed to protect 
" foreign exhibitors " exhibiting at the exposition. 

It refers to and protects only the proprietor of a trade-mark pro- 
tected by foreign registration who introduces into this country goods 
produced abroad, bearing his trade-mark, and by exhibition secures 
a remission of the customs duties — ^"customs duties" being inher- 
ently an incident of " foreign commerce " — and it is on those goods 
that are imported that have their customs remitted that are pro- 
tected, so that is one reason why that comes within pure and simple 
foreign commerce. 

Importation necessarily means "transportation." and transporta- 
tion is also another form of commerce. 

The Supreme Court, in (libbons r, Ogden (9 Wheat., 1, 2*29) : 

(.:oniniorct\ in ifs siniplcst sifyiiiflcntfon, inenns an exchjini;e of poods; but in 
the advsiiK'enieiit of Hoclety. hibor, trniisijortfltion. Intel liptMice. en re, and v:irioii8 
nmdinms of ex<-Unnpe l)«H*onH» c(»nimodlties iind enter into connneive : the sub- 
ject, the vehicle, the apenf. and their various oyierations become the obJe<Ms of 
romniercial re^xulatioii. 

Again : 

t'onnner<*e Includes tlu* fact of intercourse and of traffic and the subject mat- 
ter of lntercoui>4» and tratfic. The fact of Intercourse and traffic, anain, em- 
brjices all the means, instruments, and places by and in wliich intercourse and 
traffic are carried on. and. further still. conn>i'ehend8 the act of carrying them 
on at these places and by and with these metuis. The sul»Ject matter of inter- 
course or traffic may be either things, jrowls. chattels, merchandise, or persons. 

22988 - 14 3 



172 ^nSfi KAHN BILL. 

That is McCall v. Galiloraia (186 U. S., 104). 
The*Supreme Court said^igRin, Gibbons v. Ogden, supra: 

Eveiy species of commeFcial Intercourse between tbe United States and for- 
etgn nations is included within the term " commerce/' 

Furthermore : 

.Coivress hnd pteiiary aiitb<Nr<ty to i>rotect interstate and foreign comwerce. 
It may enact statutes furnishing combinations against restraint of commerce 
among the States or may punish the counterfeiting of foreign bank notes. So It 
Is not in contniventioo of Federal jurisdiction for a State to punish crimes 
ttttd enforce contracts made in the course of interstate and foreign conimeree. 

There is the very famous bank-note case of United States v. Arjona 
(120 U. S., 479), where the Congress was held to have power to 
legislate, even thoug'h the counterfeiting of a foreign money order 
'Was a private proposition ; it was private and not Government paper. 
Tlie court proceeds on the theory that "international protection 
against counterfeiting money was a matter of international law or 
the comity of nations." 

Now, tfiat if nothing ^Ise brings the act plainly and squarely 
within the power of Congress. 

If more authority is wanted we will go into the broader subiect 
of " foreipi relations " and of " international relations," and in tor- 
«ign relations and international relations Congress is supreme; and 
it has been said again and again by the Supreme Court that its 
powers in that resj)ect are not limited by any express provisions of 
the Constitution; in carrying out the broader powers they take 
precedence over the express power. 

My distinguished associate, Mr. McKenney, can go into that mat- 
ter in a broader scope and more at large if further answer is wanted 
as to the constitutionality, because he is a recognized authority on 
constitutional law. 

You gentlemen can rest assured, I believe, on the constitutionality 
of tMs act on the power of Confess over f (M^eign relations. Ccmness 
has exercised the power to invite these people to come here. Where 
did she get it? She has had power to vote money for a public exhibit. 
Where did she get it? Congress has power and has enacted under 
those powers this Kahn Act to protect those foreign exhibitors 
asainst theft of their patents, copyrights, and designs for their ex- 
hibits, just as the State of California has its laws which protect the 
foreign exhibitor against the theft of the exhibits themselves. Con- 
gress can take into consideration and perform all these necessary 
mings under its broad powers of the control of international relations 
necessary to the protection of the foreignei^s within its gates. 

The Chairman. Is that all the Rulkley questions? Have you an- 
swered all of them ? 

Mr. TowNSEND. That is only two of the Bulkley questions. 

The Chairman. There are others? 

Mr. TowNSEND. Now, Mr. Morrison, I do not believe I have had an 
<^portunity to answer your questions. 

Mr. Morrison. That was simply this, leavin": out of account the 
question of the power of Congress to pass the Kahn Act, so far as it 
relates to trade-marks, what act on the part of the pei'son other than 
the proprietor constitutes an infringement of his rights under the 
Kahn Act? That is the thing I am interested in. 
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Mr. TowNSBKD. I w<Hider if I understand your question right? 
You are asking how will infringement of trade-mark be effected? 

Mr. Mokhtson. Yes. What does it take to constitute an infringe- 
ment of his rights under the Kahn Act ? 

Mr. TowNSBND. Why, simply the copying or reproducing of the 
trade-mark 

Mr. Morrison. Simply making the trade-mark; not touching the 
goods. 

Mr. TowNSEND. They are unalterably linked together. It is incon- 
ceivable that there can be any infringement of trade-mark by merely 
taking a photograph of it. 

Mr. Morrison. He would have to reproduce it to be used on goods 
or apply it on the goods of substantially the same descriptive prop- 
erties? 

Mr. Town SEND. Yes, indeed. 

Mr. Metz. Does that follow under this law? That is the question. 

Mr. TowNSEND. Copying the thing means that you have got to do 
the act which creates aamage, which gives rise to damage or rise to 
injury or harm, and it is not the mere going there and photographing 
the trade-mark or showing it in a book. A man's goods or the sale 
of his goods are not interbred with : his good will is not taken away 
by that ; but when you deprive him of a cust<»ner by giving him goods 
with that trade-mark on them then you are copying the trade-mark 
and doing a wrong thing. 

Mr. Metz. Yes; in order to constitute an infringement he must 
do that — ^make the trade-mark and attach it to the goods and offer 
the goods for sale or the imitations for sale. 

Mr. TowNSBND. Y"es. That is not a matter of construction; that 
is a statement 

Mr. Metz. I am asking for your construction, because the Kahn 
Act does not say so. 

Mr. TowNSBND. Yes, indeed; I say without hesitation that that 
is the meaning of the act. 

Mr. CAMaAWAY. Would not that be true of the civil law, where the 
party claiminjg that there had been an infringement on his rights 
and orings suit for damages because of the infringement, but would 
that be true where there is a criminal liability for reproducing a 
thing? In this Kahn Act there is criminal liability. Would not 
that change the intention of the thing? 

Mr. TowNSEND. I do not see how it would, Mr. Callawav, because 
the wrong that is to be remedied must be accomplished before it can 
be remedied. 

Mr. CALiiAWAY. When it is a matter of civil right the party that 
is complaining that his rights have been infi'inged must show in- 
jury, but when it is a criminal liability it is not necessary for the 
party to show injury to put the defendant up against it for criminal 
punishment. 

Mr. TowNSEND. If you are invoking the criminal law, you have a 
great many things there in favor of the defendant that you do not 
have in a civil action. We have the presumption of innocence of 
the defendant. 

Mr. Callaway. You have got only one thing in the criminal act 
that you have not got under the civil, or one advantage under the 
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criminal that you have not got in the civil, and that is the prasump- 
tion of innocence. 

The Chairmax. May I ask a question, Mr. Townsend? In sec- 
tion 4 it says: 

That any i)er8on who wlUfuHy and for profit shaU infringe any right ])ro- 
t€»cted under this act 

Does that mean, to your mind, any person who shall willfully and 
for profit copy, imitate, reproduce, or republish an)r pattern, model, 
design, trade-mark, copyright, or manufactured article protected by 
the laws of any foreign country by registration — in other words, 
your position is this, that when a man willfully takes a man's trade- 
mark, copies it and attaches it to like goods, then he has violated the 
law ; if he imitates that trade-mark, and then attaches to similar or 
like goods, he has willfully violated the law? 

Mr. TowNSEND. I think that is the plain meaning of it. 

The Chairman. If it is unlike the goods, would there be any vio- 
lation? 

Mr. TowNSEND. Unlike if Why, of course not. 

The Chairman. The question in Mr. Morrison's mind. I gather, 
is that he feels that under the plain language of section 8, taking 
that section in connection with section 4 about the willfulna«?s ana 
for profit, if he simply copies without attaching, or imitates or pro- 
duces this trade-mark witnout attaching it to like goods, under this 
statute he would be violating the law. Is that your position, Mr. 
Morrison ? 

Mr. Morrison. That is my idea of what it says. 

Mr. TowNSEND. Section 4 does not say that, Mr. Morrison. 

Mr. Morrison. Section 3. 

Mr. TowNSEND. Section 4 does not say that about willful infrige- 
ment. It uses the word " infringe." Now, the infringement relates 
back, of course, to section 3. 

Mr. Morrison. My question was based only on section 3. 

Mr. TowNSEND. You can not have an infringement of trade- 
mark — Commissioner Ewing will bear me out, and Mr. Bradford, 
who is familiar with trade-mark practices — ^you can not have in- 
fringement of a trade-mark unless you have appropriated another's 
mark to goods of the same descriptive properties; that is funda- 
mental. 

Mr. Morrison. I believe that; but that is the thing that uiade me 
(luestini the validitv of section 3. 

Mr. HKADyoRi). May I interject a <|nestion^ That is fundamental 
as to the general trade-mark law, but not as to the Kahn Act. It 
\y tlie Kahn Act we are discussing, and not the general trade-mark 
statute. 

Mr. TowNREXD. I submit, Mr. Chairman, mv answer is in accord 
with practice, with common sense, and with all the authorities that 
can be brought to bear on the subject, and with the Kahn Act itself. 
The Kahn Act istelf must be construed reasonably and sensibly. 

Mr. Ogelsby. Mr. Chairman, it is now 12 o'clock, and there are one 
or two questions that have been in my mind in regard to this whole 
matter that I should very much like to have cleared up, in order that 
we may have some pn si)ect of making progress. If this hearing is 
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ro be indefinitely continued, any report that we might bring in of 
an amendment to this act would fail of its object, because we would 
not get around in time to get it on the calendar to pass it this session. 

I understood that there was a disposition among those who ob- 
jected to this amendment of Mr. Bulkley's to the Kahn Act, and 
those who favored it, to get together on some kind of compromise 
agreement that would be fair to both sides. I would like to Imow 
whether the people who oppose the amendment approve of this 
Kahn Act in its entirety, as it stands now, or whetner their main 
objection to its amendment is — notwithstanding its frailties — ^the 
harm they think it would do to the exposition project; and I would 
like to state in that connection that there are two questions in my mind 
with regard to the Kahn Act. I think it ought to be changed in some 
important particulars on two questions of principle. One of them is 
that it provides a criminal punishment tor the invasion of rights 
given foreigners, and in cases where it does not provide the same 
rates and advantages for our own people. Moreover, I am opposed 
in principle to the expansion of the doctrine of criminal punish- 
ment in connection with the enforcement of rights given under the 
patent laws. 

The other is this : The right to exhibit at this exposition is privi- 
leged. Our own people — manufacturers — want to exhibit there be- 
cause they can advertise their goods in that way. Foreigners, if they 
exhibit at all, would only exhibit for the same reason. It seems to 
me that there is some force in the contention that thife law gives to for- 
eigners privileges and rates and property rights that it does not give 
to our own people, and it is to that extent a discrimination against our 
own people — that is, our manufacturers. Of course, the manufac- 
turers are not alone to be considered, because the general public want 
the benefit of seeing these exhibits at the exposition ana to get the 
advantage of the new ideas. 

Both sides, it seems to me, have been unduly alarmed as to the 
effect, and some have contended that most serious results, apparent 
to our own manufacturers, who would be very greatly damaged. *The 
people who are interested in the exposition seem to fear that it will 
mean the failure of the whole project if the foreign prospective ex- 
hibitors are frightened by any amendment at all to this bill. I think 
some of the objections raised to the bill are perhaps not without much 
force, but I do think there are substantial objections to it, which are 
stated in the main by the Commissioner of Patents very clearly and 
very forcefully. 

1 would like to know whether there is any possibility of being able 
to agree on some amendment which would obviate some of the serious 
objections to the bill or whether those who are here in the interest 
of the exposition and who oppose this amendment do it on the ground 
that they think the Kahn Act as it stands at present is just as it 
should lie and as it should be passed, if the question were before us 
on a report on the Kahn Act. 

Mr. Kahn. Mr. Chairman, may I reply to those suggestions of Mr, 
O^esby? 

The Chairman. Yes, sir. 
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STATEMENT OF HON. JXTIITrS KASSy inRifrtTCTf^ OF COHOBESS FROM < 

CAUFOKNIA. 

Mr. Kahn. So far as the American manufacturers are concerned, 
I desire to inform the committee that, the available space for them 
has been asked several times over, so that those Americans who desire 
to exhibit at San Francisco have no fear whatever of the Kahn Act. 
We have not space enough for all of them. 

I met the French ambassador last evening a.t the Grerman Embassy. 
He told me this : That since this a^tation had started, the amount of 
money asked for for France's participation has been cut in half in the 
French Chamber of Deputies, and that if the proposed alterations 
in this law be made, France will withdraw her acceptance. 

Mr. Oglesby. You mean any alteration ? 

Mr. Kahn. Yes, sir. 

The people of San Francisco, acting as hosts for the Nation, occupy 
a peculiar position. When this bill was fiiSJt introduced, it was sub- 
mitted to the departments that have jurisdiction under its terms. 
The Treasury Department sent its views; the Commissioner of Pat- 
ents sent his views ; the Copyright Office sent its views. Their views 
were embodied in the bill. In the meantime there was a change in 
the office of Commissioner of Patents. The distinguished gentleman 
who is here now became the commissioner. According to nis state- 
ment before this committee, he has found objections to the bill, and 
he says he communicated with Senator Simmons regarding them, but 
that somehow or other Senator Simmons must have polled his com- 
mittee and passed the bill, notwithstanding his objections. 

If I remember the date correctlv, it was passed bv the Senate either 
the 10th or the 11th — I rather think the 11th — of September. The 
President of the United States did not sign that act until the 18th 
of September, so that if the Commissioner of Patents was opposed to 
the bill, he could have presented his views to the President with a 
view to having the act disapproved. But nothing was done. A whole 
week's time elapsed before tne President affixed his signature. Then 
the word was sent abroad that this was the law. 

Now, is San Francisco to be penalized on that account? That is 
what it is proposed to do. San Francisco has acted in absolute good 
faith ; she tried to meet the wishes of the departments of the Govem- 
ment. We have positive assurances that France will certainly withdraw 
if this law is amended. The people of San Francisco have probably 
suffered the greatest calamity that has befallen any community since 
the birth of Christ, and yet, notwithvstanding that appalling disaster, 
they have gone down into their pockets to raise upward of $12,- 
500,000; and in addition to that they are paying taxes for the State's 
participation of $5,000,000 more, in their desire to act as host for this 
Jfation. 

It seems to me that this committee ought to extent the hand of 
friendship and fellowship toward the people that luive done so much 
for themselves. All the more so because splendid legal talent testi- 
fying before this committee have said that there is no danger in the 
Kahn Act. You have two sides of the question presented here : One 
side seems to see danger; another side seems to see no danger, and I 
have in my pocket — and I shall ask to have it printed in the record — 
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A letter from John H. Miller, one of the leading patent attorneys of 
this country. Mr. Miller practiced in New York and has an ofBce in 
New York with Mr. Merwin — ^the firm was Merwin & Miller. He is 
now in San Francisco. He was the attorney for Mr. Bowers, who 
patented the suction dredge; fought his battles through the courts 
for years and years; one of the most valuable inventions probably 
ever patented. Yet, under the American patent laws, Mr. Bowers, 
up until the time the patent expired, had nothing but litigation 

Mr. Oglesbv. Pardon me, Mr. Kahn. You are not there really 
answering my questions and these statements written by Mr. Leonard 
and Mr. IngersoU and the others, but rather the argument you are 
making now is in the nature of a complaint against the patent 
laws — that they are faulty and inadecjuate to protect all inventors. 

Mr. Kahn. Oh, no. 

Mr. Ogi^sby. But that does not go to the root of the matter? 

Mr. Kahn. I have tried to show the interests of San Francisco in 
the matter, Mr. Oglesby. 

Mr. Oglesbv. I-ict me ask you this question: If all of the available 
space is taken 

Mr. Kahn. Of the American manufactui^rs. 

Mr. OoLESBY. Your idea is that any dimunition in the extent of 
the exhibits that you expect to get from abroad would militate 
against the attractiveness of the exposition. 

Mr. Kahn. And the success of it. 

Mr. OoLESBT. Detract from its success? 

Mr. TowNSBND. It would detract from its success as an inter- 
national exposition? 

Mr. Kahn. Yes, sir. 

Mr. OoiiESBY. These fc)i*eign exhibitors want to exhibit for the 
purpose of getting the advertisement which they would naturally 
get to the thousands of people that go there? 

Mr. Kahn. Yes, sir. 

Mr. 0(JLK8BY. They do not want to get the disadvantage of having 
their goods pirated. 

Mr. Kahn. That is the idea; they do not want their goods pirated. 

Mr. Oglksby. That is, I think 

Mr. K.^^N. And they are satisfied. Mr. Oglesbv, with the Kahn 
Act. • ■ 

Mr. Oglesbv. But that is, I think, that the Kahn Act goes a ^reat 
deal further than that and places our own people here in the position 
where they are likely to be seriously injured, and that the modification 
proposed by the Bulkley amendment will cure that. To say that 
does not inflict anv injury or take awav from these foreign ex- 
hibitors any protection that they have a right to expect or would really 
need. Why should we, simply because of that fear, fear that any 
change whatever, whether right or wrong, would scare these people 
off, insist on maintaining this act in its present form, to the injury 
of our own people and to make our own ])eople feel that they had 
l)een unjustly discriminated against and unjustly treated by this 
legislation. 

Mr. Kahn. Of course, we do not concede that that is a fact. And 
here is one of the reasons I give, contained in this letter of this 
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eminent patent attorney, Mr. Miller, which I desire to read [read- 
ing] : 

[Miller & White, attorneys and counselors at law, Crocker BnUdlog. John H. Miller. 

Wm. K. White.] 

8 AN Fbancisco. Cal., January 22, 19 H, 
Hon. Julius Kahn, Member of Gougress, 

Washington, D. C. 

My Dear Mr. Kaein : I note from the morning iiapers tluit the Patent Com- 
mittee of the House is hearing arguments relative to amendments of the Kahn 
law protecting foreign exhibitors at tlie Panama-Pacific International Exposi- 
tion. I have carefnlly read your bill, and, as a patent lawyer having over 30 
years' experience, I can see nothing in it materially prejudicial to American 
manufacturers or their interests. I sincerely trust that there will be no 
change made In tliis law and that It will be allowed to stand as it is. Any 
changes made, esi-ecially those suggested, would, in my opinion, be prejudlcisl 
to the interests of the exposition. 

I will add that I have discussed the matter with several attorneys here, and 
they all agi-ee witli me In the opinion above expressed. 

Yours, truly John M. Milub. 

That, together with the letter that was read from a very eminent 
patent lawyer by Mr. Townsend, Mr. Townsend's own standing as a 
patent lawyer and his own opinions, leads me to Wieve that the 
tears that have been expressed regarding the dan^rs that will arise 
from this bill are largely academic and will not arise. 

Mr. Oglesby. Mr. Kahn, if your bill were here now for passage 
and the amendment suggested — not by Mr. Bulkley's bill, necessarily, 
but the compromise amendment suggested — were before the com- 
mittee, have you any serious objection, and would you then feel that 
they ought not to be accepted? 

Mr. Kahn. Mr. Oglesby, the very purpose that I had in mind 
in having that bill sent to the departments was to invite suggestions 
for amendment. The foreign governments themselves wanted to 
•know where they were going to stand. We submitted the bill; the 
amendments that were suggested by the departments were put into 
the bill and if further amendments had been suggested by them 
before the law passed, I would have accepted thein — I say it unhesi- 
tatingly. But they were not suggested, and the bill was passed and 
became a law, notwithstanding the Commissioner of Patents had 
an opportunity to present his wjections to the PresidenAefore the 
President signed it ; but, after the bill had been signed and was pro- 
mulgated to the countries of the world, then, I say we are liable to the 
charge of a breach of ffood faith in now trying to give them s<Mne- 
thing different than we nad promised. And the foreign Governments 
are taking that very position. Therefore, for the success of this 
exposition, believing as I do firmly that no American manufacturer 
is g^ing to be seriously injured 

Mr. Paige. Mr. Kahn 

Mr. Kahn. I feel no amendment should be made. 

Mr. Oglesby. Still, the facilities for communication are so ex- 
cellent that it would not take long for these people to become ac- 
quainted with these changes made here. Primarily many of these 
changes are for the purpose of the principles that we contend for, 
and has no reference to the rights of roreign exhibitors at all ; others 
are for the purpose of protecting our people against pirates living 
here, that could have no injurious effect upon these foreign exhibitors. 
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Do I understand your position to be that you think any change, no 
matter how meritorious, whether it did not injuriously affect the 
interests of the f orei^i exhibitors at all, would be just as stringent ? 

Mr. Kahn. I would say this : That the Foreign Governments look 
to the Kahn Act as their guide. They have notified all of their ex- 
hibitors that that would be the measure of protection they are to have, 
and therefore I think that any attempt to amend that act at this time 
would be a serious blow to the success of the exposition. 

Mr. Paige. Mr. Kahn, one minute. You speak (>f the great sac- 
rifice that San Francisco has made, which we will all agree to. 

Mr. Kahn. Yes. 

Mr. Paige. The manufacturers of the country, particularly of my 
State, fear that they may have to make a ffreater sacrifice. 

Mr. Kahn. But, I do not think that will occur. 

Mr. Paige. 1 am a layman, and after listening to the legal state- 
ments here, I am at a loss to know, as a matter of fact, whether or 
not there is danger. You say and Mr. Townsend says there is no more 
danger; this gentleman whose letter has been read, Mr. Miller, says 
the same. Evidently there is apprehension on the part of manu- 
facturers. 

Mr. Kahn. That apprehension has been worked up. 

Mr. Paige. It is not m my State. 

Mr. Kahn. Circulars and letters have l^een sent out from the 
Registration League and the Patent IJar Association here to nearly 
every manufacturer in the United States. Mr. Bradford appeared 
before this committee with a great book full of clippings from 
newspapers 

Mr, Metz. How would they get this information if it was worked 
up by attorneys ? 

Mr. Kahn. You mean the newspapers? Does anyone think that 
those were not inspired? We all know that they were; but so far 
as the danger of tnis thing is concerned, the New York Merchants' 
Association has refused to ask for any change in this law, and I 
understand that they are the largest commercial association in this 
country. 

Mr. Paige. Mr. Kahn, you would not assume for a moment that 
any one of this committee, or any manufacturers throughout the 
country who are fearful of the effect this act w< uld have, would in 
any way try to injure the Panama-Pacific Internati<mal Kxp<sition? 

Mr. ivAiix. I do not think that, Mr. l*aige: hut let me toll you 
some of my experiences in regard to this matter. 1 have had a 
great many letters of protest just as you have had, and I have tried 
lo answer them; I have tried to point out what, in my judirment, 
seemed to he the erroneous statements that were made. F< r in- 
rtance, the article that was sent out by the llegistratiou League 
stated specifically that any man in the United States that was 
already using a commodity would be estopped by a foreign uianu- 
facturer who would exhibit a similar commodity at San Francisco. 
Practically all the objections are bas<»d upcm that one point. It is 
emphasized in all of their statements, and if that cue point were 
well taken it would make any manufacturer ( pp< se it: it would 
naturally frighten him. That is what has done the damajre: and 
vet I do not think there is a member of this conimittee to-day that 
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believes honestly that any danger lurks in that proposition at all. 
I believe Mr. Morrison, who has taken as deep an interest in this 
proposition as anyone, now feels that there is no danger from that 
source whatever. Do I quote you correctly, Mr. Mcwrison? 

Mr. Morrison. I believe it is beyond tne power of Congress to 
enact that kind of a law and that this Kahn law is not open to 
that construction, or if it is it is inoperative. 

Mr. Kaiin. And yet that, you will find, was the basis of the 
opposition of your manufacturers; they feared that they were going 
to be estopped from continuing the use of a thing that they were 
already using. 

Mr. Metz. Is not this the situation: Assuming all you say is so, 
does it not put every manufacturer at the mercy of some one with 
a strike to make him go into court ? 

Mr. Kahn. I do not think it puts anybody at the mercy of any- 
body, frankly and candidly. 

Mr. Metz. If they apply for an injunction, he has got to defend 
himself at once. 

Mr. Kahn. Of course, that is very true. 

Mr. Metz. They have to appear at San Francisco, at least, and 
show that they did not have that before. 

Mr. Kahn. A man in business 

Mr. Metz. Runs that risk always, I a&sume 

Mr. Kahn. That is the proposition that confronts him all the 
time. 

Mr. Metz. The other man has to go and show he did not have it 
before. 

Mr. ICahn. I will ask that this matter be allowed to go over until 
to-morrow morning. 

The Chairman. That is a matter for the committee to decide. 

Mr. Morrison. I move we adjourn until to-morrow morning at 
10 g'clock, if that is satisfactory to Mr. Kahn. 

Mr. Kahn. Perfectly. I simply wanted to say this: That you 
have been exceedingly courteous to us in allowing us to present our 
case and I appreciate it greatly, but I want to call your attention 
to the fact that we have not consumed quite as much time as the 
other side has. 

Mr. Oglesby. I was not trying to shut the hearing off. I was try- 
ing to see if we could not get down to a basis of amicable agreement. 

The Chairman. The committee will now stand adjourned until 10 
o'clock to-morrow morning. 

(Whereupon, at 12.35 o'clock p. m., the committee adjourned to 
meet to-morrow, Thursday, January 29, 1914, at 10 o'clock a. m.) 

X 
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THE KAHN BILL. 



Committee on Patents, 
House of Representatives, 
Washington^ D, (7., Jamiary 2P, 1914' 

The committee met at 10 o'clock a. m. 

Present: Representatives Oldfield (chairman), Morrison, Calla- 
way, Oglesby, Kennedy, and Paige. 

The Chairman. The committee will be in order, and we will 
listen to Mr. Solberg, who will make a statement in regard to copy- 
right. 

STATEMENT OF THOBVALD SOLBEBG, BEGISTEB, COFTBIOHT 

OFFICE, UBBABT OF CONOBESS. 

Mr. SoL£ERG. In the enumeration, in section 2 of the Kahn Act, 
of the articles to which the protection accorded by that act shall 
apply are included copyright works. The act also makes provision 
for a special bureau of copyright registration, for a separate register 
of all certificates of copyright issued, and for the final disposal of 
this registftiion — at the close of the exposition — ^in the copyright 
oflSce at Washington. In all the discussion before this committee 
on the Kahn Act, copyright, however, has hardly been mentioned or 
referred to. As the criticisms on the act have been leveled against 
its provisions as to patents and trade-marks, it is probable that the 
relative importance of the act, as regards copyright, and the relative 
importance of assured copyright protection, in relation to the suc- 
cess of the exposition, will have t^en overlooked. But it should be 
remembered that a large number of the groups of articles exhibited 
will belong in the category of exhibits requiring copyright registra- 
tion. Not only will this include all books, maps, musical works, 
chromos, lithographs, and photographs, but also all original works 
of art — ^paintings, drawings, and works of sculpture. It is not 
possible to determine beforehand what will be the actual number 
of exhibited articles in any one or all of the classes of works, but, 
basing an estimate upon tlie number of similar articles exhibited at 
the St. Louis Exposition, in 1904, the number should be at least 
something like 25,000, and may well reach double that figure. 

In addition there must be included the registration for every 
article of artistic manufacture of such a character that its design 
may be held to be protected under the copyright legislation as a 
" design for a work of art." In this group will not only be included 
the many thousands of artistic articles such as usually make a large 
rfiow in such expositions — namely, novelties of all sorts, jewelry, 
bric-a-brac, etc. — but also many thousands of articles which, while 
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. serving some useful purpose, nevertheless from their designingJield 
W**'^ to be^esignated as works of art. These may include articles oi sta- 
tionery, inkstands, penracks, articles such as candleholders, lamps, 
and electric-light burners: but even such everyday useful things 
as door knobs and doorplates, of which many were exhibited by 
France at St. Louis in 1904, so truly beautiful that they were held 
to be registrable under the copyright act as works of art and were 
so registered. This little book snows samples of articles — useful 
articles — of this kind which were registered for copyright protection 
and exhibited at St. Louis in 1904 [exhibiting pamphlet to members 
of the committee]. It would seem reasonable to believe that many 
thousands of such articles might very well be exhibited and regis- 
tered. 

I take it that I need not explain here what will be very well under- 
stood: That these are registrations outside of registrations which 
would be made under the Patent Office Division of the registration 
office at San Francisco for design patents. 

Mr. OoLESBY. I do not want to interrupt your statement, but you 
do not understand that there is any serious question raised here with 
regard to the copyright provision of the Kahn Act? 

Mr. SoLBERG. I think tnere is. I think that it will appear from my 
further statement that the objections are very serious, because of 
the serious character of the exhibits which will come under the 
copyright protection — not only their number, but the kind — and 
therefore any suggestion for a limitation of the protection guaran- 
teed by the Kahn Act is a matter of very serious importance in rela- 
tion to copyright. This, I trust, will come out as I get on a little 
further. 

Mr. Oglesby. I do not know whether you exactly understand my 
question. I did not have reference particularly to the Bulkley bill, 
but to the suggested change or compromise which apparently some 
of us thought was satisfactory, would leave the provisions of the 
Kahn Act, so far as it affects copyright, and all of these articles that 
you have referred to, in substantially the same position as it is now.-^^^ 

Mr. SoLBERG. I think the answer to that would be^the insertion 
proposed as to ttw originality and novelty, so far as copyright is 
concerned, of practically no value, as will come out in my further 
statement. ^ Secondly , that it is the danger of any proposal -of this 
character, which may seem to limit the grant of protection in the 
Kahn Act, which malkes the danger, and, of course, that danger is as 
applicable to copyright .exhibitors as to any other class. 

Perhaps the answer to your — not so much as to your question as 
to your mental attitude toward the questions raised generally in 
committee may be shown in my remarks as I go on. If not, I shall 
be very glad, of course, to answer any direct questions. / 

But over and above the importance attaching to these exhibited Xi 
articles, by reason of their variety and number j^ne various groups of 
works which may be included in the categoi^ of " works of art," 
an entirely disproportionate importance rests, so far as the success 
of the exposition is concerned. It is usual to measure the final suc- 
(iess of an international exposition by its attendance, but the number 
of people who are drawn to the exposition and actually visit it, 
this number of visitors- depends primarily upon the artistic at- 
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tractiveness of the exposition as such, the character of the works 
of art exhibited — their number and quality — going far to determine 
whether the exposition shall be "pronounced good or bad or merely 
passable. Imagine the exposition of San Francisco without the 
pictures, the works of sculpture, and the thousands of artistic repro- 
ductions which could and should be sent there from France, Italy, 
Austria, and Germany. It is almost inconceivable that with these 
works absent, a successful exposition could be set up. 

The participation by foreign countries, so far as the full exhibi- 
tion of paintmgs, sculpture, statuary, and all other artistic works 
are concerned, 'ffL seems absolutely essential to the success of the ex- 
position. 

But such varied and complete exhibition of works of art can not 
be expected unless adequate protection for them is guaranteed. This 
protection the Kahn Act does guarantee for a short period — during 
the exposition and for three years after its close. It should be re- 
membered that the term of copyright protection in most foreign 
countries is a long one. The protection is accorded not only for the 
entire life of the author or designer, but for a considerable term of 
years beyond. In Austria, Germany, and Switzerland for 30 years 
after the author's death; in France, Belgium, Holland, the Scandi- 
navian countries — Denmark, Norway , and Sweden — Russia, Portugal, 
Hungary, and England for .50 years; and in Spain this protection 
endures for 80 vears after the authors death. For countries with 
such long terms of copyright protection, the assurance that these 
valuable rights shall be respected and no infringement be permitted 
during the time of the exposition and for three years after its close, 
does not seem more than a reasonable grant, and in no wise excessive, 
and it is natural that any curtailment of the protection, or any pro- 
posal for the imposition of burdensome conditions should give rise 
to concern and objection. 

The objections advanced against the Kahn Act has been almost 
wholly in relation to patents and trade-marks. Personally I have 
only seen one or two adverse references to the protection accorded to 
copyright works by the act, and those were so evidently based upon 
an absolutely wrong notion as to copyright protection that they 
seem negligible. In the one case it was stated that the Kahn Act 
granted copyright without any requirement of originality in the 
work, and the other that under the act some foreign exhibitor might 
secure the power to prevent any American citizen from printing the 
Bible for the term provided by the act. It is difficult ro conceive that 
any pei*son could now believe this last statement, or that anyone could 
now get — anywhere in the world — the exclusive right to print the 
Bible, and as to securing copyright in foreign countries without re- 
gard to any originality in the work protected, it may be said that 
the basis of copyright* protection in the entire copyright legislation 
of the world is the existence of original authorship in the work or 
that part of the work for which protection is claimed. 

The Kahn Act provides that the proprietor of any foreign copy- 
right in a work imported for exhibition and exhibited at the expo- 
sition may. upon presentation of satisfactory proof of such i)ro- 
prietorship^ obtain from the branch office of copyright registration, 
which the act establislies. a certificate which shall be legal evidence 
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of such proprietorship. It was wholly miuecebsary to expressly 
state in the act, if such work was new and original, because it is well 
known that a foreign copyright is not obtainable in any article 
except upon the basis of original work of authorship. 

This foreign work in which copyriglit is subsisting in the country 
from which it is imported may therefore be exhibited, and under the 
provisions of the act during the time of exhibition, for three years 
aft^r the close of the exposition, this foreign copyright is required 
to be respected by citizens of the United States, and the registered 
proprietor of the right, if the work should be " copied, imitated, re- 
produced, or republished 'y without his authority, may sue for the 
remedies and the damages o|^ penalties provided in the act. All the 
provisions of sections 3, 4, and 5 of the Kahn Act are taken directly 
from the general copyright act of March 4, 1909, and there can there- 
fore be no doubt that they are applicable and enforceable. 

The act provides that the certificate of registration shall be issued 
upon "' presentation of satisfactory proof of such proprietorship " of 
foreign copyright in the work exhibited. The Bulkley bill, H. R. 
10310, proposes that such proof of proprietorship shall contain "a 
copy in full of the foreign copyright." It further provides that it is 
'^ the foreign proprietor " — other than a citizen of the United 
States — " who may secure registration at San Francisco" — not of the 
subsisting copyright ; but I quote from section 2 of the bill — " of any 
certificate of registration of copyright issued by any foreign Gov- 
ernment protecting any copyrighted subject." 

But foreign Governments do not issue certificates of registration 
of copyright. Registration of the claim to copyright of any copy- 
rightable work is not required. Even Hjt notice of copyright in- 
scribed upon the work is not insisted upon. It is only necessary 
to paint the picture, act the play, or publish the book and the right 
of the author of each work to the exclusive use of his own artistic, 
dramatic, or literary creation is under the protection of the law. 
It would seem, therefore, that under the Kahn Act, reasonable prima 
facie evidence of the proprietorship of the existing copyriglit is 
sufficient and satisfactory proof of such proprietorship, and that a 
certificate of copyright registration issued thereon shall be legal 
evidence of such proprietor^in^ • 

The Kahn Act, so far as coj)yright is concerned, follows the prece- 
dent of the legislation to protect copyright exhibits at the St. I^ouis 
Exposition, the act of January 7, 1904, '' To atford protection to ex- 
hibitors of foreign literary, artistic, or musical works at the Louis- 
iana Purchase Exposition." 

Mr. Townsend has so clearly explained the application lo the Kahn 
Act of the decision of the courts in the P^ncyclopaMlia Britannica case, 
brought under the provisions of this act of 1904, that it is not believed 
further fears will be felt as to any power derived from the act to 
prosecute publishers who are issuing foreign works not now pro- 
hibited by our laws. Fears have been expressed in the committee 
as to the practical operation of the provisions of section 3 (d) "to 
deliver up on oath for destructicm all the infringing articles, as well 
as all means and devices for making such infringing articles." Such 
fears mav be allayed by pointing out that the Kahn Act expressly 
provides* (section*:)) that sections 2.*). 26, 27, 34, 35, 30, 37, 38, 39, 
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and 40 of the copyright act are hereby made applicable to civil ac- 
tions authorized to be brought under trie provisions of this act. 

These rules relate to jurisdiction in copyright suits, and section 
25 includes a provision tnat " rules and regulations for practice and 
procedure under this section shall be prescribed by the Supreme 
Court of the United States." Such rules were adopted and promul- 
gated by the Supreme Court of the United States on June 1, 1909. 
Of the 13 rules, 9 relate to the provisions embodied in section 3 {d) 
of the Kahn Act, for delivering up for destruction all the infringing 
articles, devices, etc. 

I have a copy of these rules. As the chairman suggests, it may be 
well to put into the record at least so much of them as relate the 
impounding and destruction of copies and devices for manufacture* 
They are ruled 3, 4, 5, 6, 7, 8, 10, and 11. 

The Chairman. You might just as well put them all in. 

Perhaps it is not necessary. to take the time of the committee in 
reading these. They are general rules, but they seem so conclusive 
as to remove any theory as to the application of that special pro- 
vision of the Kahn Act, especially when connected with the rules of 
the Supreme Court as to the preliminary injunctions as have already 
been cited here, that it ought to remove, I would say, the fears ex- 
pressed in the committee the other day. 

Mr. Oglesby. In regard to that, I would hardly think it necessary 
to read those rules in. There is no objection to it going into the 
record, of course, but I do not think anybody objects to stringent 
regulations, punishing a man who has wrongfully pilfered another 
man's property. 

Mr. SoLBERG. Especially his literary property. 

Mr. Oglesby. I have not the slightest disposition to quarrel with 
anything you say, nor even with your reference to my mental atti- 
tude, but it is the patents of utilit}^ and not the copyright provision 
that has given me feeling of uueavsiness, that our people here would 
be discriminated against in favor of foreigners, 'but I do not think 
that the copyright provisions are particularly important; but I am 
very glad to have ycjur very clear and lucid statement in the record. 

(The rules for practice and procedure of tlie G op rr ight Offl(^e are 
ftO followQ,! Sre Copyright). Law.) " 

The Chairman. I think this is Mr. Solberg's position — I do not 
know whether it was or not — when the argument started on this bill> 
there were some statements or some papers put into the record which 
seemed to indicate that they were people seriously objecting to the 
copyright features. Is that your understanding? 

Mr. SoLBERG. It is so, although, as I have stated, they have not 
been expreased and come to my notice, except in a few cases, but still 
there has been a general feeling that the objections to the provisions 
of the Kahn Act aj^ply almost equally to the copyright provisions. 

The Chairman. I have some letters to that effect myself. 

Mr. Kahn. If vou will permit me, I think it was stated before the 
committee that if an edition of the 100,000 books were printed that 
the entire edition could be destroyed, and the man's property could 
be obliterated, and he would have absolutely no redress, and for that 
leason the Kahn Act ought to be amended; and that statement \yas 
made by the Commissioner of Patents himself, and therefore I think 
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that it is very timely that the Register of Copyrights should make 
his statement about the matter. 

Mr. Morrison. I would like for the statement of attitude of the 
Copyright Office to get into the record here in one place, because 1 
think the attitude ought to be in the record, and then I would like to 
ask a question after it is in. 

The Chairman. We will let Mr. Solberg proceed without inter- 
ruption. 

^ Mr. SoiiBERG. As references have been made at these hearings from 
time to time to congressional action in regard to the Kahn Act, but 
no exact and complete statement having been made, it may be well 
to put into the record a brief but exact notation of the legislative 
action leading up to the Kahn law. It is as follows : 

On June 2, 1913, the original bill for the protection of foreign 
exhibitors at San Francisco was introduced by Senator Perkins, and 
was printed as Senate bill No. 2433. On the next day, June 3, the 
same bill was introduced in the House by Mr. Kahn, and again 
printed as H. R. bill No. 5844. On August 1, Senate bill No. 2433 
was reported to the Senate, and on the next day, August 2, was 
passed by the Senate. On August 5. the Senate act was referred to 
the House Committee on Ways ana Means, and was then printed 
for the third time. On August 22, Mr. Kahn, after conference with 
the former Commissioner of Patents and the Register of Copy- 
rights, introduced H. R. bill No. 7595 as a substitute for the Senate 
act, and this bill was printed. This Kahn bill was favorably re- 

Sorted to the House on September 2, and was again printed with 
[ouse Report No. 65, and on Septemoer 9 was passed by the House 
and was printed as certified by the Clerk of the House of Representa- 
tives. On September 10 the House act came before the Senate, and 
it was passed by the Senate the next day (Sept. 11), the original 
Senate act being formally recalled and ordered laid on the table. 
On September 18 the Kahn Act was signed by the President and 
became law. 

There were some changes introduced into the exposition bill as 
presented by Mr. Kahn on August 22, but these changes have had 
no bearing of special importance on the criticisms made upon the 
Kahn Act, or so far as concerns the discussions before this com- 
mittee. The objections in general so strongly insisted upon outside 
of Congress and urged at these hearings could with equal force have 
been published on June 2, the day when the original bill was first 
printed — nearly eight months ago. Exactly two months elapsed 
after the bill was introduced on June 2 before it was passed by the 
Senate ; 20 days more passed before the Kahn bill was introduced in 
the House; it was 18 days later before the bill was considered and 
passed by the House, and 2 days after that before the Senate enacted 
it, on September 11 ; and a full week after that before the President 

Sut his approval upon the measure. So far as I have information, 
uring these two and a half months between June 2 and September 
18, within which period the bill had been officially printed no less 
than six times, and the congressional action taken nad been duly 
published in the Congressional Record, no opposition to the bill was 
made public. Such public opposition was developed only after the 
Kahn Act was upon the statute book. 
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It would seem, therefore, that whatever legitimate apprehension 
may have been felt as regards the operation of the Kahn Act, it 
was most unfortunately delayed in being properly presented. More- 
over, so far as such apprehension had any foundation in regard to 
patents and trade-marks, so far as concerns copyright these fears 
are entirely uncalled for and unnecessary. 

The register of copyrights is of the opinion that the Kahn Act 
will serve its purpose, will injure no legitimate American interests so 
far as copyright matters are concerned, and that no amendment of it 
qualifying or limiting the protection it guarantees the foreign ex- 
hibitor should be proposed. 

I think, Mr. Chairman, that is practically all I need state, except 
the conclusion that so far as the copyright is concerned the register 
of copyrights would express the belief that the Kahn Act is enforce- 
able as it stands. 

Mr. Ogt^^sby. I will state again, Mr. Solberg, that I have no quar- 
rel with your attitude at all. I think perhaps there may be some ob- 
jection from a c9pyright standpoint to the provisions of the Kahn 
Act, but not so serious as to warrant any great disturbance. I want 
to make that statement because my particular attitude has been re- 
ferred to. The question of the destruction of a large number of books 
or any prints, anything that has been pilfered, is very well taken 
care of under the rules of procedure of our courts. I have no quarrel 
with that. The trouble is, it seems to me, that the dangers were more 
highly colored than was necessary and that the efforts of those who 
are attempting to uphold the Kahn Act have been directed to knock- 
ing down a straw man, perhaps, that has been built up, rather than 
to the really vital point at issue, which, to my mind, is whether or 
not the principles involved in the Kahn Act ought to be incorporated 
into our jurisprudence and given our sanction 

Mr. SoLBERO. So far as they relate to patents. 

Mr. Oglesby. So far as they relate to patents, particularly: pat- 
ents of utility. 

Now, as an extreme example of what might possibly be done, you 
have referred to the question of publishing a Bible and being able to 
stop anybody else from printing it. Well, I think that is entirely 
possible, that a foreign copyright on a Bible which had certain illus- 
trations, that was printed in unique fashion, with a cover of artistic 
design, might very well be copyrighted and protected, and it could 
not be republished here — ^that is, those particular parts that are sub- 
ject to copyright. 

Mr. Sou)ERG. Quite correct; but that is rather different from the 
inference to be drawn from the statements tending to alarm the people 
lest the text of the Bible itself should be protected. 

Mr. Oglesby. I do not think any such alarm as that existed ; cer- 
tainly not in my mind. And I only want to repeat that I should 
prefer, so far as I am individually concerned, to have the efforts of 
those who are attempting to support in toto the provisions of the 
Kahn Act directed to the real principles involved. 

Mr. Solberg. Of course, our expression can only be from the copy- 
right side ; and so far as the Kahn Act relatas to copyright protection, 
it seems to me, from my attendance at the hearings, that there niay 
have been an overlooking of the relative importance of the articles 
exhibited which would come under the copyright protection. 
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Mr. OiiLKsBY. I am \erv irlad to have had vour statement as to 
what would be protected, and it has only tended to confirm me in my 
opinion that the copyri|rht provisions of the Kahn act are not objec- 
tionable. 

Mr. Morrison. The questions that I wish to ask are answered in 
your complete statement, but I should like to get the answers all 
together. 1 wish you wculd refer to the exact language of the Bidk- 
ley bill to which you object. 

^Ir. SoLBERo. Mr. Morrison, if there were still the proposition to 
urge the Bulkley bill as a substitute for the Kahn act, I think there 
would be a long category at objections. But, understanding from my 
attendance here that tliere is not now a desire to press the Bulkley bill 
as such, I have not touched upon these other than to bring out the 
one point in regard to the certificate of copyright. But I might state 
at once that the Bulkley bill proposes that all registration at San 
Francisco — ^registrations of proprietorship of patents, registration of 
proprietorship of trade-marks, registration of proprietorship of de- 
sign patents — that they are all to be registered under the copyright 
office. That in itself. I think, is an absolutely fatal defect in the bill. 

Mr. Morrison. Your statement dees purport to be a complete state- 
ment with regard to the original bill ? 

Mr. SoLBERG. Oh, no. 

Afr. Morrison. Then let mo ask another question. I wish you 
would give us the exact language of the proposed substitute to which 
you object. 

Mr. S(^LBERG. You mean, that was brought out in one of the hear- 
ings lately? 

Mr. Morrison. Yes ; the exact language of that substitute. 

ilr. CALL.VWAY. My understanding was, were about to agree to an 
amendment to the Kahn act. 

ilr. Morrison. That is the bill I have reference to now. 

Mr. SoLBERO. I understand that you refer now to the proposition 
submitted by Mr. Bradford to the committee on January 14, which 
was to amend section ?> of the bill by the insertion, after the first 
word, of the words ** subject to legal defenses"; and, further, to in- 
clude after the recapitulation of the articles protected and after the 
word " copyright,'' *' new and original with the proprietor or his 
assignor": so that the amended section would read: 

That, subject to legal defenses. It shall he unlawful for any |)erson, without 
authority of the proprietor thereof, to copy, imitate, reproduce, or republish any 
pattern, model, design, trade-mark, or copyright new and original with the pro- 
prietor or his assignor for any manufactured article, protected by the laws of 
any foreign country by registration, copyright, patent, or otherwise, which shall 
be im|H)rted for exhibition at the Paniinja-I*acific International Exposition and 
there exhibited: and Jiny person wso shall infringe, etc. 

At the time, I ventured, if you may remember, to point out that as 
the amendment was phrased it left the question of copyright in an 
unfavorable position, and a suggestion of a very slight change was 
made by me. to substitute this language: 

Subject to legal defenses it shall bt» unlawful for any person, without the 
authority of the proprietor thereof, to copy, imitate, reproduce, or republish 
any copyright work <»r any ]>afleni. modH. design, trade-mark, new and ori^^inal 
with the proprietor or his assignor, for any manufactured article protected by 
the laws of any foreign ccnnitry. etc. 
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In other words, without touching upon the bearing of the proposed 
insertion " new and original," by shifting the words " any copyright 
work " above that insertion it left a clear statement as regards copy- 
right works and their protection when exhibited. 

Mr. Morrison. Let me ask one other question right there. Sup- 
pose that the language which you suggested were written into the 
bill; then what would your objection be to the proposed substitute 
as amended at your suggestion? 

Mr. SoLBERG. I take it that you would expect there an answer from 
the Register of Copyrights; that is, whether, as head of the Copy- 
right Office, having to do with the enforcement of the act, there 
would be objection. I think, with that as the boundary, if I may 
use the expression, of my statement in relation to it, I should sup- 
pose that there would be no objection from the Copyright Office to 
that change and to the amendment, as proposed, in section 3. 

Mr. Morrison. I only ask these questions in order to get these 
specific answer altogether. You practically answered them before. 
It does not mean that my attitutde is at all hostile or otherwise. 

Mr. Bradford. May I make a statement right there in connection 
with that which will make the record complete? 

The Chairman. Yes. 

Mr. Bradford. On the afternoon after the hearing to which Mr. 
Solberg has referred, I sought another interview with the French 
ambassador and submitted to him the language as suggested by Mr. 
Solberg, which I had on a slip of paper in Mr. Solberg's own hand- 
writing; suggesting to him that if he preferred that form of amend- 
ment — and I agreed with Mr. Solberg that it would make the sec- 
tion clearer — it would be just as acceptable to those who were advo- 
cating some amendment to the act The French ambassador con- 
sidered the matter carefully, but replied in substance this : " I do 
not believe I care to change it. I have tele^aphed my Govern- 
ment my willingness to accept the amendment in the form you pro- 
posed, and while possibly the new form of language might improve 
the section, yet I do not regard it as important. I believe the word 
* copyright ' as used would be construed to mean ' copyright work.' " 
And I tliink possibly that is so. 

I fold the ambassador that the one form was as acceptable to those 
who were advocating an amendment to the bill as the other, and that 
weagreed that Mr. Solberg's form of language would probably make 
the meaning of the section clearer than the other. But his thought 
was that that required two amendments and made the amending a 
little more complicated and a little more difficult to explain to his 
Government, and he preferred the simpler form. 

The Chairman. If there are no other questions we will hear Mr. 
McKenney. 

Mr. BuLKLEv. May I ask Mr. Solberg a question ? 

The Chair3ian. Yes, sir. 

Mr. BuLKLEY. For the information of the committee, Mr, Solberg, 
will vou select any European country with the laws of which you are 
familiar, and tell the committee how copyright protection is issued ? 
I mean to say, the machinery of it; is there any examination as to 
originality on the issuance of a copyright? 

Mr. SOLBBRO. No. 
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Mr. BuLKLEY. There is not? 

Mr. SoLBERG. Not even including the United States. 

Mr. BuLKLEY. I understand that, but I wondered if that were true 
in foreign countries. 

Mr. I^LBERG. That is true. 

Mr. Btjlkley. Because I understood you to say awhile ago that we 
could depend upon foreign copyrights being issued only to authors. 

Mr. SoLBERG. Yes; because when the copyright case comes into 
court it falls unless the claim is based upon originality of author- 
ship ; but there is no preliminary examination made any more than 
there is in the Copyright Office of the United States to ascertain the 
originality. 

Mr. BuLKi^Y. So that a man might be a proprietor of a copy- 
right protection issued by a foreign government and yet not, in fact, 
have any protection under the laws of that government? 

Mr. SoLBERG. I think that the decisions abroad would show that 
that is a very rare circumstance. But it is possible in France or 
Germany, just as in the United States, there are no doubt recorded 
in the copyright office claims of copyright which would not be sup- 
ported by a court. 

Mr. BuLKMJY. A copyright protection is issued on that? 

Mr. SoLBERG. No ; a copyright is not issued at all. 

Mr. BuLKi^Y. That is what I am trj'ing to get at. 

Mr. SoLBERG. We only record a claim. The claim, if contested, 
goes to a court. 

Mr. BuLKLEY. What would the proprietor register under the 
Kahn Act? Would he register his foreign claim? 

Mr. SoLBERG. That, frankly, is one of the — if I may be permitted 
the expression — difficulties to be met to carry out either the Kahn Act 
or any similar act. The act provides that there shall be satisfactory 
proof of proprietorship. >»ow, we do expect that that could be 
determined as an administrative matter, that we should make such 
inquiry as would lead us to a reasonable proof to go of record. In 
other words, as I see it. there would be no difference practically be- 
tween the registration made at San Francisco in the branch office of 
copyright registration to protect for three years that is granted 
after the close of the exposition by the Kahn Act and a re^istrj^tion 
which is made in the Copyright Office to grant a protection of 28 
years from the date stated in the application or the claim filed as 
to the date of publication of the book, except that it would be pos- 
sible, probably, to obtain from foreign countries some more positive 
statement of the basis of the claim, such as they would perhaps have 
to present if the}' took a case into court. 

Mr. BuLKLEY. Now, if I understand you rightlv, any person claim- 
ing authorship may file with you the work of which he claims to be 
the author and claim copyright on it, and by the registration of his 
name he will be protected, as he is, in fact, the author. Is that true? 

Mr. SoLBERG. Under our law any person entitled thereto may set 
up the claim of copyright by the mere publication of his book, with 
a statutory notice of copyright inscribed. 

Mr. BuLKLEY. Yes ; but you do not have to pass on anything with 
respect to that claim ? 

Mr. SoLBERG. That claim is set up before it reaches us at all. 
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Mr. BuLKLEY. You simply register it. 

Mr. SoLBERO. We then, if he has complied with the further provi- 
sions of law requiring him to send, promptly after such publication^ 
copies of the book for registration, accompanied by a claim to copy- 
right, we register his name. 

Mr. BuLKLEY. As a matter of course? 

Mr. SoLBERG. As a matter of course. 

Mr. Kahn. As a matter of law. 

Mr. SoLBERG. As a matter of law^ ; yes, sir. 

Mr. BuLKLEY. Now, when you register these claims in San Fran- 
cisco — I do not know whether "claims" is the right word to use, 
but when you register whatever there is to be registered in San Fran- 
cisco — will you have to determine whether the claim has foreipi 
protection of any sort ; whether he has a foreign copyright or a claim 
reffistered in some foreign office? 

Mr. SoLBERG. We are registering claims from some 60 foreign 
countries from day to day. We are registering them under the pro- 
vision of the copyright law in force, exactly as we register the claims 
of American citizens. 

Mr. BuLKLEY. Apparently you do not understand my question. 

Mr. SoLBERG. Yes ; you see I am leading up to it. In other words, 
the registration of the protection secured in France for life and 50 
years, when transferred to this country by exhibition at San Fran- 
cisco, is based exactly upon the actions taken to secure that protec- 
tion originally and not otherwise, except so far as the Kahn Act 
does require that some satisfactory proof of the claim of proprietor- 
ship in the particular person who exnibits shall he filed in the branch 
conyright office. 

Mr. BuLKLEY. Let me ask you this question, which can be answered 
yes or no, and you may then elaborate as much as you choose : Sup- 
pose I claim that I have registered in France a claim to some copy- 
rightable work. 

Mr. SoLBERG. Understand, there is no registration required. You 
will have to change that statement. 

Mr. BuLKLEY. I will change the hypothesis. Will you state it 
for me? 

Mr. SoLBERG. You wish, I take it, to ask whether a French author 
who claims to be the author of a book, who, by reason of the publi- 
cation of such book in France and as the author of it, obtains in 
France, until his claim is upset, protection for the book during his 
lifetime and for his heirs for 50 years, would come to San Francisco 
on practically the same basis to secure protection for three years ? 

Mr. BuLKLEY. Suppose he should ask you now to register his 
French rights under the terms of the Kahn Act. What would you 
require him to show ? 

Mr. SoLBERG. I do not know as yet. We are concerned in the 
copyright office in the loss of time in this discussion of the Kahn 
Act which prevents its going into force, although on the statute 
books, because it will be necessary to take such intelligent prelimi- 
nary action as to ascertain what will be, in behalf of the foreign 
exhibitor, a sufficient record and satisfactory proof of his proprie- 
torship to protect his right if disputed in this country. 

Mr. BuiiKLEY. Now, the question is. Do you have to pass on the 
question of his proprietorship of any right m France, for example? 
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Mr. SoLBERo. No; I think the answer should be no. He would 
file some document which probably the registering officer would not 
be in a position to question. If he filed, for instance, an affidavit — 
if he filed, in other words, such proof as he would file if he went into 
the French court — ^why should we ask more? 

Mr. BuLKLEY. I understand you to say that an author claiming 
protection under French law would not nave any document in the 
nature of a patent granted to him by the French Government? 

Mr. SoLBERG. A copyright? No. 

Mr. BuLKLEY. Would he have any receipt from a register's office 
or anything to show for it at all? 

Mr. SoLBERG. No; the publisher has to deposit copies under the 
French law. 

Mr. Morrison. Would he have a right of registration ? 

Mr. SoLBERG. No. Mr. Morrison, tnat expression in the Kahn Act 
relates, jas I understand it, wholly to the registration of designs. 
That is the common expression, I believe, in Europe for registration 
of proprietorship in a aesign, but not in a copyright. 

May I just make one further statement in answer to Mr. Bulkley? 
You will pardon me if I seem purposely to have evaded a categorical 
answer. 

Mr. Bulkley. I did not mean to imply that. I simply meant that 
your answer did not happen to be a categorical answer. 

Mr. SoLBERG. The purpose of it was, in my mind, to accentuate 
that if ye are to protect in this coimtry the rights secured in con- 
tinental or foreign countries under the copyright law I see no way 
out of it except to take such common-sense procedure as would fall in 
with their practice. This we can not undertake merely for the 
sake of guaranteeing that their property rights shall be respected for 
a limited term, to set up an absolutely new method of determining 
the proprietorship and the actual rights in a literary or musical or 
artistic work. 

Mr. Bulkley. That suggests just one other short question. If 
the Kahn Act had protected foreign copyrightable property in the 
same language under which it was protected at the St. Louis Ex- 
position, you would not have any of these perplexities or embarrass- 
ments ? 

Mr. SoLBERG. No; I think the perplexities and embarrassments 
would be shifted to the other end. 

Mr. Morrison. Your coastruction of the language in section 3 of 
the Kahn Act, beginning with the word " proprietor," there, so far 
as it refers to copyrights, does not carry with it the words " of any 
certificate of"; but so far as relates to copyrights it should be, as 
reading, " proprietor of any copyright " and not " proprietor of any 
certificate "^ 

Mr. SoLBERo. I think that is so. It would read, in my mind, as 
if it were the proprietor of any certificate of registration; that is, 
for a design patent. "The proprietor of a copyright, the propri- 
etor of any trade-mark, the proprietor of any patent.^' 

Mr. Morrison. Your idea is that the word "proprietor" carries 
with it the additional words " of any certificate of " only so far as 
it relates to registration? 



THE KAHN BILL. 193 

Mr. SoLBERG. Primarily, as it relates to a design patent. 

Mr. MoRKisoN. The registration is limited really in its application 
to design patent& Let me ask this question over again. The lan- 
guage I am referring to is as follows: "The proprietor of any 
certificate of registration, copyright, trade mark, or patent." Now, 
if I understand you, in placing a construction upon the language, the 
word " proprietor " carries with it the words " of any certificate of " 
only so far as it relates to the word " registration,^' and the word 
"registration" is to be construed as having reference to design 
patents? 

Mr. SoiAERO. Design patents; yes. 

Mr. Morrison. And tne words "of any certificate of" are to be 
left out of question when you want to construe the word "pro- 
prietors " so far as relates to copyright, trade-mark, or patent ? 

Mr. SoLSERG. I think that certainly is so, so far as it relates to 
copyright. I will confine the answer to that. That, in mv construc- 
tion of the language, would read : "And the proprietor oi any copy- 
right issued by any foreign government, protecting any copyright 
imported for exhibition and exhibited." Of course, copyright work 
would be a better word. 

Mr. Morrison. " Copyright issued " really means " copyright 
granted"? 

Mr. SoLBERO. Granted would be the proper term. 

STATEMENT OF MS. CHABXES E. TOWNSENB— Besnmed. 

Mr. TowNSEND. There were three or four questions that Mr. 
Bulkley propounded that have not been answered, but I will briefly 
refer to them. I will ask that questions 4, 5, and 6 be printed 
in the record. 

As Mr. Morrison has asked for an answer I will say this, that in 
regard to the workableness of section 2, from the point of view of the 
Patent Office as to what the duties of the Patent Office and the 
Patent Commissioner will be, the workableness of section 2 has been 
stated from the point of view of the Copyright Office by Mr. Solberg, 
and I indorse wnat Mr. Solberg has said in toto as being an answer 
to these questions proposed by Mr. Bulkley. 

Section 2 states certain administrative things, and those things 
only which the Commissioner of Patents is to do. If he goes beyond 
what the statute prescribes he is stepping outside of the bounds of 
his duty. He is not called upon to pass upon the validity of any- 
thing; he is to take and register and issue a certificate, among other 
things, on the presentation to him of a paper by a "proprietor." 
He has to be satisfied on the face of things and under the definition 
of what is " satisfactory proof of proprietorship." 

Now, as defining within what limits a commissioner or other ad- 
ministrative officer may act, I am going to ask that there be printed 
in the record a brief statement from the leading case of Morrill v. 
Jones, decided by the United States Supreme Court, reported in the 
106 U. S., 466, which meets this case. It simply states, that by rules 
going beyond the plain statement of the statute, the commissioner — 
or, as it was there, the collector of the port — exceeds his duties. 
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(The decision referred tc> is as follows:) 

IMorrill V. Jones. U. 8. Reports, vol. 106, p. 466.] 

m 

Statement. — Section 2505 of the Ilevised Statutes provides, among other things, 
that "Animals, alive, specially imported for breeding purposes from beyond the 
seas, shall be admitted free (of duty), ui)on proof thereof satisfactory to the 
Secretary of the Treasury, and under such regulations as he may prescribe." 
Article ;iSJJ of the Tieasury Customs Uegulations provides that before a col- 
lector admits such animals free he must, among other things, *'be satisfied tliat 
the animals are of 8ui)eiior stock, adapte<1 to improving the breed in the United 
States/' 

Jones imi>orteii certain animals, which were entered at the \\ovt of Portland, 
Me., and he claimed that they should be admitted free, as tiiey were ** specially 
imported for breeding i)urixjses." Morrill, the collector, though the importation 
was for breeding puri»ost»s, demanded the duties because he was not satisfied 
that the animals were of *' superior stock." The duties were accordingly paid 
under protest, and this suit was brought to recover the amount so paid. ♦ • ♦ 

Mr, Chief Justice Waite. after stating the case, delivered the opinion of the 
court 

The Secretary of the Treasury can not by his regulations alter or amend a 
revenue law. All he can do is to regulate the mode of proceeding to carry into 
effect what Congress has enacted. In tlie present case we are entirely satisfied 
the regulation acted upon by the collector was in excess of the power of the 
Secretary. The statute clearly includes animals of all classes. The regulation 
secFks to confine its oiieration to animals of *' superior stock." This Is manifestly 
an attempt to put Into the body of the statute a limitation which Congress did 
not think It necessary to prescribe. Congress was willing to admit duty free all 
animals specially imix>rted for brcH^ding purposes. The Secretary thought this 
privilege should be confined to such animals as were adapted to the improve- 
ment of breeds already In the United States. In our opinion, the object of the 
Secretary could only be accomplished by an amendment of the law. That is 
not the office of a Treasury regulation. 

Mr. MoKuisoN. May I ask a question in that connection? Referring 
to section 2, the fifth or sixth line from the bottom, the words " upon 
presentation of satisfactory proof of such proprietorship," does that 
mean proof of proprietorship of the patent or proof of proprietorship 
of the certificate of the patent? 

Mr. TowNSEND. It is proof of proprietorship of any certificate of 
registration, copyright, trade-mark, or patent issued by any foreign 
government. 

Mr. Morrison. Now, if you pleav^e, I wish you would mentally 
strike out from this bill the words " registration, copyright, trade- 
mark," and come on down to the word " patent," and read your con- 
struction of it in your own language. 

Mr. TowNSEND. I am not at liberty to read it in my own lan^iage, 
when the statute itself prescribes exactly what the proprietor is and 
what he is proprietor of. 

Mr. Morrison. What is he proprietx)r of? 

Mr. TowNSEND. He is proprietor of the certificate of registration; 
he is proprietor of the certificate of copyright; he is proprietor of the 
certificate of trade-mark; he is the proprietor of the certificate of the 
patent. Now, if he is the proprietor of any one of these specified 
things, thus? disjunctively used 

Mr. Morrison. Answer this exact que-stion: Having relation only 
to one who claims to own a patent, of what must he be the proprietor? 

Mr. TowNSRND. He must be the proprietor of any patent protect- 
ing an article abroad. 

Mr. Morrison. Then, coming down to the latter part, he must 
present satisfactory proof of his proprietorship of a patent? 
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Mr. TowKSEND. Yes^ sir. That satisfactory proof would include, 
among other things, either the original patent or document iself or 
an exemplified 6r certified copy of the same, or such other proof of 
proprietorship of that particular paper or other evidence or owner- 
ship as satisfies his mind beyond reasonable doubt. 

Mr. Morrison. That he is the owner of the patent? 

Mr. TowNSEND. That he is the owner of this paper which repre- 
sents a title, or proprietorship, or ownership. 

Mr. Morrison. I thought you said it was proprietorship of the 
patent. 

Mr. TowNSEND. What do we mean by a patent? Letters patent 
is the grant itself. The grant is evidenced by some form of docu- 
ment or deed issued by the sovereign. 

Mr. Morrison. I understand; it is evidenced by letters patent? 

Mr. TowNSEND. Yes. 

Mr. Morrison. The question in my mind which I tried to get 
answered directly was whether this refers to the proprietor of the 
certificate or the proprietor of the patent evidenced by the certificate. 

Mr. TowNSEND. I fail to distinguish, because in my practice I do 
not know of any such distinction made by foreign countries between 
a certificate and a patent. Some of them have one name for it, but 
they have a "grant of letters patent.'' The letters patent are the 
grant itself. 

Mr. Morrison. My question may be muddy, but, as I understand 
the situation, a man coming with certain letters patent owns some- 
thing referred to, perhaps definitely described, in the letters patent. 

Mr. To\vNSEND. Why, he owas the grant of the exclusive rights 
of that paper independent of any specific article. 

Mr. Morrison. Does it not require some knowledge and discretion 
for the officer looking at the letters patent to know what is covered 
by the letters patent? 

Mr. TowNSEND. I would say no. Why? As an administrative 
officer he is handed a letters patent from "some foreign country, and 
the applicant claims to be protected under the same. It is the paper 
itself that the administrative officer out there Ls concerned in. 

Mr. Morrison. Suppose that a man from France brings to exhibit 
a t^'rench-made wheelbarrow, and furnishes to the registering officer 
letters patent covering a sewing machine. Is not some little knowl- 
edge and discretion lodged in the registering officer either to accept 
or reject it? 

Mr. TowNSEND. I think that such a situation as that would 
readily solve itself. In the first place, the commissioner is there, not 
as an examiner of specified articles, he is simply an officer to register 
documents purporting to convey a title. If you take a deed of 
property to the county clerk and j^ou have a misdescription in there, 
and you think you are filing on a piece of propertv in one part of the 
town and your deed describes some other piece of property, it is not 
the duty of the recorder to reject your deed or your mortgage. 

nJfr. Morrison. It is the duty in my country for the auditor to re- 
fuse to transfer the property intended if the deed does not describe 
the property intended. 

Air. TowNSEND. That is quite distinct from a mere matter of 
recordation, as this is here. 

22988—14 2 
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Mr. Kahn. May I ask a question right on that point? The act 
states that the satisfactory proof shall be submitted to an adminis- 
trative oflScer, namely, in this instance to the Commissioner of Pat- 
ents. Is it not your opjinion that that Commissioner of Patents would 
formulate, as an administrative officer, rules and regulations which 
would be binding upon his subordinate there as to what in his judg- 
ment is satisfactory proof? 

Mr. TowNSEND. jVfost assuredly. 

Mr. Morrison. Then, it does involve discretion. 

Mr. Kahn. The Commissioner of Patents can make the rules which 
will satisfy him of what is satisfactory proof of proprietorship. 

Mr. BuLKLEY. Mr. Townsend, I take it that you will assent to this, 
that not every proprietor of a foreign patent is entitled to registra- 
tion, but merely the proprietor of tlie foreign patent, the protected 
article under which is exiiibited at the exposition. Is not that true? 

Mr. Townsend. I would say it is, if I understand it. The proprie- 
tor of an article protected abroad imports for exposition and exhibits, 
and he is protected in this country. 

Mr. BuLKLEY. Is it not a fact that the registration called for under 
this act must show two things — that the article has foreign protection, 
and that it is exhibited at tne fair? Is not that true? 

Mr. Townsend. The certificate issued by the Commissioner of 
Patents ? 

Mr. BuLKLEY. Does not that show those two things? 

Mr. Townsend. I think not. Your bill would make the certificates 
l^rima facie evidence of importation, of exhibition, and of proprietor- 
ship. 

Mr. BuLKLEY. I beg your pardon ; I did not mean to ask about my 
'bill. 

Mr. Townsend. Now, this Kahn Act simply makes a certificate 
prima facie evidence of the proprietorship. Now, when the thing 
comes here into this countrv and ne gets this certificate, I doubt very 
much that in most cases ihe article has as 'yet been exhibited, and 
therefore the commissioner can not look into the fact and certify to 
something that has not occurred as yet. That is why the commis- 
sioner in issuing his certificate can not look forward to see whether 
the article has l^en imported or not, and much less whether it is ex- 
hibited or not. It is simply a certificate that this man has presented 
a certificate here and made due and proper representations that he, 
John Doe, owner of French patent number so-and-so, is protected 
under such and such a patent; that he is importing articles under 
this patent with the intention of exhibition, and that these articles 
are to be exhibited. The commissioner simply as a mere ministerial 
duty issues a certificate. 

Air. BuiiKLEY. He issues a certificate showing that he has a patent 
right imder a foreign Government? 

Mr. Townsend. Showing that he has the title — showing that he is 
the proprietor of that paper which purports to be so and so'. 

Mr. BuLKLEY. Now, does the certificate also show that the article 
protected by that letters patent was exhibited at San Francisco? 

Mr. Townsend. In the first place, that is for the commissioner to 
decide, under his rules. 

Mr. BuLKLEY. What does the law sav? 
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Mr. TowNSEND. The law says he is to issue a certificate of pro- 
prietorship. 

Mr. BtJLKLEY. Is he to issue to anybody that claims proprietorship, 
or to those who claim proprietorship and exhibit at the fair? 

Mr. TowNSEND. The law is absolutely plain. It says proprietor- 
ship of that patent of foreign registration. 

Mr. BuLKLEY. Regardless of other exhibits at the fair? 

Mr: TowNSEND. Absolutely. 

The Chairman. The law says: "Any pattern, model, design, copy- 
right, trade-mark, or manufactured article imported for exhibition 
and exhibited." 

Mr. T0WX8END. The certificate is prima facie proof of proprie- 
torship. 

The Chairman. If it is not exhibited, does he get any rights under 
this law at all? 

Mr. TowNSEND. No. 

Mr. BuLKLEY. Suppose I put this specific case to you: You are 
now the administrator of the branch patent office at San Francisco, 
and I come to you with a French patent and I say : " Mr. Commis- 
sioner, please register this." You say : " Have you imported this 
article, and do you propose to exhibit it ? " I say : " You have no 
right to ask me that; I have a French patent." 

Mr. TowNSEND. I do not think the foreign proprietor lias com- 
plied with the law. 

Mr. BuLKLEY. Would the commissioner issue a certificate under 
those conditions? 

Mr. T0WN8END. I do not think he should issue it under those con- 
ditions, but he should require a sufficient showing on the face of the 
application that the proprietor brings himself within the law. Now, 
I think this is purely a discussion of administrative and not legis- 
lative matters, and we are not helping either the commissioner nor 
the committee. 

Mr. BuLKLEY. I assure you, Mr. Townsend, that I will convince 
you this is very vital before we get through with it. You say now 
that the commissioner should satisfy himself that the article for 
which protection is claimed is to be exhibited at the fair? 

Mr. Townsend. He has to follow the statute. 

Mr. BuLKLEY. I am asking you what the statute says. 

Mr. Townsend. I should say that he should have sufficient evi- 
dence before him that this foreign proprietor places himself within 
the act. 

Mr. BuLKLEY. What do you mean by placing himself within the 
act ? 

Mr. Townsend. That the foreign proprietor has a foreign patent 
protecting the article which he has imported and which he has 
exhibited or will exhibit. 

Mr. BiTLKLEY. You think the commissioner should determine that! 

Mr. Townsend. I think he should be satisfied that that is so. 

Mr. BuLKLEY. Then he should be satisfied that the article ex- 
hibited at the exposition is within the scope of the foreign patent ? 

Mr. Townsend. No, sir. 

Mr. BiTLKLEY. How do you distinguish between your two answers? 
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Mr. TowNSBND. I distinguish this way, the same way we do in 
our own patent procedure. We distinguish between the " title " 
and '' validity " and " infringement " of the patent. 

Mr. BuLKLEY. I am not talking about title or validity. I am 
talking about whether he is required to show the article covered by 
that patent at the fair ? 

Mr. TowNSEND. I can not lay down rules for the commissioner. 
I have explained what I think are the salient features of that pro- 
vision, and as an administrative officer it is the duty of the Com- 
missioner of Patents to make proper rules to cany out the law. 

Mr. BuLKLEY. And I am asking you what the law is. 

Mr. TowNSBND. Just as a copyright officer makes rules, and just 
as the Treasury Department has promulgated its rules, under sec- 
tion 1. 

Mr. BuLKLEY. Of course, when I ask you what the law pro- 
vides, and you say the commissioner must carry out the law, you 
appreciate you are begging the question. 

Mr. TowNSEND. I have not intended to beg the question. 

Mr. BuLKLEY. Possibly not. 

Mr. TowNSEND. I have answered your questions categorically. 
If you will ask one again, I will endeavor to answer it. 

Mr. BjLTLKLEY. Well, I will ask you this question: Assume that 
the proprietor of a French patent claims registration under terms 
of the Kahn Act. Does the commissioner have to satisfy himself 
that the article upon which protection is claimed is exhibited at the 
San Francisco Exposition? 

Mr. TowNSEND. No. 

Mr. BuLKLEY. He does not! 

Mr. TowNSEND. He has to take the representations of the foreign 
proprietor that he claims protection under thj\t foreign patent, and 
has imported for exhibition, and has exhibited or intends to exhibit 

Mr. BuLKLEY. And the commissioner does not have to decide 
whether the article is exhibited or not? He must issue the registra- 
tion in any case ? 

Mr. TowNSEXD. In answer to that, I think that at the time of the. 
issuance of the certificate it will be practically impossible for the 
commissioner to decide that the article has been exhibited, for this 
reason : The Patent Office must be open and in working order by the 
1st of July of this year. Many exhibits will not be received until 
months later. Although the goods may be imported and the certifi- 
cates may be issued, they will not be set up until shortly before the 
fair opens on February 20, 1915. Therefore I think it is quite rea- 
sonable to take the view that the commissioner can not, as a matter 
of fact, decide or determine at the time he issues the certificate, say, 
in August, 1914, that the article has actually been exhibited. He 
must have an application, I would say, to the eflFect that the pro- 
prietor is the owner of such and such a patent on an article which 
lie has imported or is to import or has exhibited or is to exhibit. I 
think that that would be as far as I could reasonably expect the com- 
missioner to go. 

Mr. BuLKLEY. So that if the statute says that the proprietor of a 
foreign patent who shall import an exhibit is entitled to a certain 
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thing, you would construe tha,t to lu^an, that the proprietor of a 
patent who says he is going to import an exhibit is entitled to th^tt 

Mr. TowNSEND. I did not say anything of the sort. I say this: 
That under section 2 the foreign proprietor pute himself in po^t^^w 
to secure protection. tJndei; sectipji, 3 he has his ren^edy. 

Mr. BuLKLEY. What does he do to put himself in position to securo 
protection ? 

Mr. To\yNaEND. I have an^isv-ered that question. I think that i^ 
repetition, Mr. Bulkley. 

Mr. Bflkley. It is not, because the question ha^ not b^^^ 
thoroughly answered yet. 

Mr. TowNflEND. I hftve tried tp answer it, and I think I hs^f^ 
answered it several tin)<es over; bj't 1 shall be very glad tp try i/Ok, 
make this thing clear. 

lu order to get hims^f in position to secure protection he prei^ent^ 
himself to tl>e Commijssioner of Patent,, we w;ill assume or to. th^ 
register of copyright. He presents a, foreign patent or clain^ Oir; 
copyright or other certificate of registration abroad, u^dQr wh^ich hj^ 
claims his, protection, and. st^^ that he is going to import for exhi:> 
hition or has imported ff>T, e^ibition 

Mr- BuLKLEY. He states iimp be is^i^ to ii^poct? 

Mr. TowNSEND. He ha^ exhibitec} or that he intends to exhibit- 
Mr. BuLKLEY. It woujd be a^^q^i^ato if he stated tUa^ he^ inteod^ 
to. exhibit? 

Mr* TowNSBND. He i^uet shpw; s^sfa^^tory proof of proprietor*^ 
ship of that exhibit to t^he ooxnmji^sion^i:. Whereuppa the. commis^ 
sioner issues to him a cei^tifi^at^ of pcoprietorsbip. 

Mr. BuLKLi^Y. Wait a minute. Woul.d it not be adequate if h^ 
stated that he intendecL to import aji. exhibit? 

Mr. Kahn. Mr. Chairman, I object tp Mr. Bulldey's calling dowA 
the gentleman while he is stating ix^haA his position is in the matter* 

Mr. BuLKLEY. I can well understand, the purpose of desiring, ta 
avoid answering that qu^tit<u^. 

Mr. TowNSEND. I do not aVoid aiv>v^ering anjjthing. 

Ml-. Kahn. I call the att^tion pjf the committer to the fact t^at 
it has been answered. 

Mr. Callaway. If th^e chairm^Mi ^iU permit me, I thinly the law 
itself answers that questiou* ^t states.: 

And the proprietor of any certificate of registration, copyright, trada-maxk, oi^ 
Iiatent Issued by any forelga («ovenuneut protectipg any pattern, model, de^^^ 
copyright, trade-mark, or maiiufnctyred article lmiK)rted ^or exhibition an<l 
exhibited i^t said Panamii-Paclfl^c International Kxiwsltion may, upon presenta^ 
tlon of sHtlsfactory proof of such proprietorship, obtain, without charge, a certl£k 
cate from said branch office, which shaU be Legal evidence of such propdetoiv 
shlpu 

Mr. BuLKLEY. Here is the point, Mr. Callawa}[ : If he will admit 
what I have stated and what is clearly ri^^ht, I will not ask him an; 
other questions; but the trouble is he (ioes not admit that. 

Mr. Callaway. He certainly wx>ukl admit that the law says wJuit 
it does here plainly say on its face. 

Mr. BuLKLEY. He says he does not mean that. 

Mr. TowNSENi>. You misunderstood me» 

Mr. BuLKLEY. Then I want to be corrected. 
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Mr. TowNSEND. We do not deny that the law is just as Mr. Calla- 
way read it. 

Mr. BuLKLEY. What I want to know is, Does the Commissioner of 
Patents have to ask the man, before issuing this certificate, whether 
the article is exhibited at the fair or not? 

Mr. McKenney. Under the rules of administration which the com- 
missioner and the register of copyright, in conjunction, w^ill have to 
make for the administration of that branch office and the method 
and means to be followed by those people who make application and 
desire patent protection, the formulae which will have to be gone 
through with must be specified. I have not the slightest doubt, speak- 
ing generally and witnout undertaking to anticipate the action of 
either of these gentlemen, that a notation will be required, such as 
our Treasury Department sends out with respect to the income-tax 
law, etc. ; and among the forms which will undoubtedly be prescribed 
will be a series of statements to the effect that " I, John Bates, claim- 
ing to be the owner and proprietor, by virtue of such and such condi- 
tions, letters patent, and assignment from so and so, of the article " — 
be it a chair or a table — '" covered by French letters patent or such 
and such arrangement, do hereby make oath that I have imported 
for the purpose of exhibition and now have said article in San Fran- 
cisco for the purpose of exhibition on the fair grounds."' Some 
fiction can be brought about so that particular matter can be brought 
within the purview of the administrative office. ''And I do hereby 
apply for a certificate of proprietorship," etc. He makes oath to 
that, and upon that prima facie showing by affidavit, w^hicli is the way 
that all these administrative matters are done, the gentleman in 
charge of that branch office will issue to the applicant a certificate of 
proprietorship, which will be prima facie proof of his legal posses- 
sion with respect to the particular thing which he says is covered 
by his letters patent and a copy or sample of which he says he has 
imported. 

Mr. BuLKLEY. Briefly, his say so is sufficient for the commissioner 
to satisfy himself as to whether it is true or not? 

Mr. McKenney. Unquestionably. The Secretary of the Interior 
does not go out and inspect when a man makes affidavit in respect 
to the public land of the United States, that he is doing thus and so. 

Mr. BuLKLEY. What I wanted to get was your view of this par- 
ticular statute. > 

Mr. McKenney. My view is that those matters will be covered by 
the rules and regulations w hich will be promulgated by the adminis- 
trative officers in charge of that branch office. This man will make a 
prima facie showing of his falling within tlie requirements of this 
statute, and upon the strength of that prima facie showing he will 
have issued to him this certificate of registration, which will give 
him the protection which he claims, if his showing is true. It will 
not give him the protection which he claims if his showing is not true. 

Mr. Bulk LEY. He will subsequently be called upon to prove 
whether he exhibited the article or not? 

Mr. Callaway. If he claims any rights under the law ? 

Mr. McKenney. Undoubtedly. 

Mr. BuLKixY. That is all I wanted to know. I did not care which 
way he answered it. 
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The Chairman. Have you anything further ? 

Mr. TowNSEND. I am afraid I am trespassing upon the time of the 
committee. I should like to have Mr. McKenney make a few re- 
marks, and I have still two or three things that ought to be touched 
upon. Mr. Bulkely's last question is : A question of the duration of 
the rights protected under the Kahn Act, is specific in section 6. 

Regarding any proposed amendments, gentlemen, with respect to 
this bill, I think that we have decided that the main, crucial pomt has 
been answered — the point of whether or not our own citizens are 
going to be deprived of using what they have been using heretofore. 
The Merchants' Association of New York, through their patents com- 
mittee of competent, able men, have proposed a joint resolution which 
would have the effect of construing the act to mean exactly what it 
has been said would be the meaning by the Britannica case. 

I am going to ask that their reports be printed in the record, but 
I am not at this time going to read more than five lines of it. They 
say, in regard to the resolution : 

The act, as construed by the proposed resolution, limits the protection of the 
foreigner to articles upon which he has protection in his own country, which are 
not In use or on sale ; in other words, upon articles of commerce in this country ; 
and there seems to be no reason why the foreign exhibitor should not.be pro- 
tected 

Mr. Callaway. How long is that report? 

Mr. TowNSEND. About three columns. I have given the subst&nce 
of it. 

Mr. Callaway. I was just thinking that it is a lot of stuff to go 
into this record unless it has a great deal of meaning. • 

Mr. TowNSEND. It would be about three pages of record. It is 
close-column stuff. I think it is illuminating on the subject. I take 
it that the Bulkley bill has been abandoned by virtue of the proposed 
amendments 

Mr. Callaway. I want to ask you a question right there. Do 
you understand the amendments that have been proposed here by. 
the Patent Office and the copyright office to the Kahn bill as it 
stands, clarifying this proposition that is complained of? 

Mr. Town SEND. I am going to answer that right now. 

Mr. Callaway. I am asking you if you understand those amend- 
ments — ^just the few words that they add to the Kahn Act as it 

stands ? 

Mr. TowNSEND. Do I understand them? 

Mr. Callaway. Yes. 

Mr. TowNSEND. I do. 

Mr. Callaway. Do you object to those amendments? 

Mr. TowNSEND. I will explain my position there. 

Mr. Callaway. I am asking you, do you object? 

Mr. TowNSEND. T do, and I want to explain that. 

Mr. Callaw^ay. Very well; go ahead. 

Mr. TowNSEND. The first of the proposed amendments to section 8 
is this: After the first word "That,^' "subject to legal defense." 
The only meaning of that is that it is not subject to illegal defense. 
I can not imagine any member of this committee ever writing into 
a bill or into any act that the defendant has not a right to set up all 
the legal defenses. " Subject to legal defense." It answers itself. 
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Mr. Callaway. Right thefe, now. This is ope act. There are 
a nu^t)^ of other patent laws and copyright laws. The qu^tion is 
this, a$ they exist now: If that were not m Uiere this act might be 
CQfimrehensive enough within itself to repeal other acts, override 
act^ npretofore passed? and the whole matter will he covered by this 
act alone. That explanation of it simply shows to the individual 
that ^^ is subject to other acts now in existence. 

Mr. TowNSBND. If we should try to include all of the defenses 
.e under our present patent practices, it would 
libitors, new in this country, the power of esf^b- 



lis rights are set out here in this 4Pt 



3o far. And then we go qn to s^j, "subjpot to 

'"; that is, the laws now in existei^ce. 

It. would cither deprive the foreigner of scttno 

protection that he may be entitled to, wb^ he pas come oyer Kere in 

a bona fide way to exhibit to us something new, or it would render 

the act bossihly unconstitutional. 

Mr. Callawax. Right there. You object to the words " subject 
to legal defeosee"} 

Mr. TowNSENn. As unnecessary. 

Mr. Callawat. And not amounting to aiU'thing, one wa^ or the 

other. It does not give him anything he has not alrieady, and it does 

. not bar him from anything. If it is so worthless as that, and grants 

him, 110 eight, why go to the trouble of (Ejecting to its It is jvst 

mere surplusage. 

Blfr. ToWNSENo. I am only answering the practical laok of neces- 
sit^y fpr tiiis act going on the door of the House and then boing 
thrown open to more seriot^s amendments, which would be hei}M)nd the 
control of this committee, and which would jeopardize the success 
of t)>Q exposition. We are confronted with a serious situation here, 
gent^empn, one that we can not side-st«p ; and unless there is urgent 
need for this, unless somebody is being hurt, unless our Ajnefi(^t»> 
citizens are likely to be injured, why shov^ld not the act now stand? 
It has the force of enactment in its favor. That is one reason why. 
As tp tha words added in the fourth line, " new and ori^nal vfith 
the proprietor," etc., the objection to that is this, that it takes aw^, 
OS was said at the hearing on January 21, certain rights granted to 
the for^gn countries. 

The French ambassador has pointed out wherein that takes a.wAy 
rights from him that he had understood from the oral interview 
did not take sticli rights away. Therefore, in taking the rights aw«v 
from foreigners we are not keeping our national faitli with st(ch 
foreigners. 

Mr. Calloway. Right there there is a question. If this gives 
rights to people who are exhihiting articles that are not new and 
origipal in this country and exchides people in this country from 
going at)ead and using things that are exhibited which ore not new 
»nd original, although we have used them here all the time, that, 
would Lhp an injustice to people in this country, wioi^ld it not t 

Mr. TowKSENo. That is not taking away thJe^r rights. 

Mr. Calloway. I undertitood you to say that the French aoqbas- 
aador objected to that being put in there, for the reason that it took 
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away rights that, under the Kahn Act, the foreign exhibitor would 
liave. 

Mr. TowNSBND. I did not make myself clear, then. The rights are 
taken away in this way : In section 2 it specifies six things, ending 
with " or manufactured article." A man may secure a right, under 
section 2, for a manufactured article. Under section 3, as amended, 
it is stated that "it shall be unlawful for any person without 
authority of the proprietor thereof to copy, imitate, reproduce, or 
republish any pattern, model, design, trade-mark, copyright^ for 
any manufactured article." The French ambassador has pointed 
out that in limiting his rights as to patterns and designs lor the 
articles and not granting him a right to full protection of the articles, 
you will therefore deprive him of a right which he had under the 
Kahn Act. Therefore, we are reducing the protection and w^e are 
giving protection under section 3 different from what we are grant- 
ing under section 2. There is the fundamental proposition that goes 
right to the heart of those words. 

As to the words "new and original with the proprietor or his 
assignors " they are unnecessary in view of the Brittanica case. Again 
the term "original" is but'relative in the copyright act and it has 
no place whatsoever in regard to trade-marks. For instance, " origi- 
nality " is not the measure of the copyright proprietor's right ; and 
I will quote from the case of Edward Thompson Co. v, American 
Law Book Co. (122 Fed., 922, 924) : 

You can not, where another man has compiled a directory, simply take his 
sheets and reprint them in your own. You are entitled, taking the sheets with 
yon, to go and see whether the existing facts concur witli the description in 
the sheets, and if you do that, you may i)ublish the result as your own. 

" Originality," therefore, does not go a great way under our copy- 
right act. 

Secondly, in regard to trade-marks, to quote from United States v. 
Steflfens (100 U. S., 82; 25 L. Ed., 550) : 

The trade-mark may be, and generally is, the adoption of something already 
In existence as the distinctive symbol of the party using it. * ♦ ♦ But in 
neither case does it depend upon novelty, upon invention, upon discovery, or 
upon any work of the brain. It requires no fancy or imagination, no genius, 
no laboriotis thought. It is simply founded on priority of appropriation. 

Just one further point, Mr. Chairman, about this section with re- 
gard to protecting the foreigner against any action for infringement 
or the effect of using an article for demonstration. That is answered 
by the leading case of Standard v, Teague (15 Fed., 390), where it 
distinctly states that an article exhibited at a fair, but not for sale 
or use, is not an infringement. It shows absolutely that it is unneces- 
sary to put in that new section 7 in the act. 

The Chairman. We will adjourn at this point, gentlemen, until 
10 o'clock to-morrow morning. 

(Whereupon, at 12 o'clock noon, the committee adjourned until 
to-morrow, January 30, 1914, at 10 o'clock a. m.) 

X 
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THE KAHN BILL. 



Committee on PisKaiONH, 

House of Repbeaektatives, 

Friday^ Jamiary 30^ 1914. 

The committee met at 10 o'clock a. m. 

Present: Representatives Oldfield (chairman), Morrison, Callaway, 
Oglesby, and Nolan. 

STATEMENT OF MR. CHABLES E. TOWNSEin)— Resumed. 

Mr. Townsend. Mr. Chairman and gentlemen, in connection with 
this hearing I wish to file as an exhibit, but not to be printed in the 
record necessarily, the proceedings of the design registration con- 
vention of the manufacturers, merchants, importers, designers, and 
trade associations, held at the Hotel Astor, New York, Friday, No- 
vember 21, 1913. I also ask the privilege of filing and having 
printed in the record a brief which we submit in support of the facts 
and the authorities as we have presented them to you. 

In conclusion I wish to thank you, gentlemen, for your distin- 
guished, courteous, and patient attention. We presented our under- 
standing of the law to you for your consideration. Mr. McKenney, 
our distinguished associate, will in a few words state to you certa'h 
potent facts, and the defendants' case is closed. I trust tnat in view 
of the facts and the authorities in support of the law as it stands, 
and in view of the large considerations, national and international, 
that it will not appear to your minds necessary to make any amen^^*- 
ment, and without the need of amendment I trust the law may stand 
as it is. 

I thank you. 

The Chairman, We are very glad to have had you with us, Mr. 
Townsend. Mr. McKenney, are you ready to proceed ? 

STATEMENT OF MR. FREDERIC D. M^KBITNET, ArTORKET AT 

LAW, WASHINGTON, D. C. 

Mr. McKenney. Mr. Chairman and gentlemen of the committee, 
on behalf of the Panama-Pacific Exposition, I appear before the 
committee to urge that the Kahn law as it stands be permitted to 
remain without amendment. It has been suggested witn some heat 
that the eitposition company is stiff neckea with respect to this 
amendment; that it has presented an uncompromising, unyielding 
front ; and has refused to consider suggestions with respect to amend- 
ments made in perfectly good faith by gentlemen who think that 
some American mterests or some American concerns will probably 
be or possibly be affected disastrously if this law is permitted to 
remain upon the statute books. 

206 
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I deny that we have made j^uggestions of this sort witli an unyield- 
ing and uncojnpromising front. We have met their suggestions, we 
have considered them, we have, as far as it was possible to go, mani- 
fested a desire to do all that politeness and good-fellowship would 
permit us to do, but the difficulty under which we are laboring is 
that a situation too broad to be controlled by us or by the exposition 
company at this time has been created by what has heretofore taken 
place governmentally, and we find ourselves confronting the possi- 
bility of a serious disaster in the event of that situation being dis- 
turbed, as it inevitably will be disturbed if this Kahn law is sub- 
mitted to amendment. 

Now I, of course, would not for one instant say that even a diffi- 
culty or reason as potent and gi*ave as that I have just suggested 
would appear to be, should stand iii the way of an amendment, if, 
as a matter of fact, or of law, a real injustice was being worked, or 
likely to be worked by the terms of this statute which has been put 
upon the gtatute book, as evidence of the declaration of the policy of 
tne Congress in connection with this great national enterprise. 

I say, and I say it with confidence, that this Kahn law does not 
and will not disastrously aifect any single American manufacturer 
or citizen ; and I say that at that stage of the matter, if the Conffress 
of the United States, upon the suggestion that amendments which are 
proposed are innocuous and therefore ought to be admitted, l^ecause 
if admitted, and the law is changed accordingly, it will save some- 
body's face — I do not know whose, nor I do not care — ^that therefore, 
the exposition should run the risk incident to its ability or inability 
to satisfactorily explain to foreign exhibitors and Governments the 
reason why these changes were thought to be necessary. 

Now, by saying "to save somebody's face" I do not mean any- 
thing discreditable or disrespectful in any way. I did not mean to 
use that term, and do not with respect to any Member — of which I 
understand there are a number upon the floor of the House — who 
thinks a situation has been created in his district which requires ex- 
planation from him, or may at some future time put him upon the 
defensive unless he can secure some kind of a change in this statute, 
which can be held up in his district to his constituents as the ac- 
complishment of a purpose which the manufacturers, misled though 
they be, thought should be accomplished. 

I do not mean to speak at all disrespectfully with respect to any 
gentleman who may be in that position, nor do I mean to speak at 
all disrespectfully of patent attorneys, who, no doubt acting in per- 
fectly good faith, gave what I believe every gentleman on this com- 
mittee who has listened to these arguments must know is absolutely 
erroneous and without real foundation in fact. I use the term in 
the common colloquial sense, and without any invidious reference 
whatever. But I do think, and I submit with great deference, that 
in the situation in which the Panama-Pacific Exposition and the 
Kahn Act now are, unless some o'erweening necessity can positively 
be shown, this committee should not be asked to accept inclusions of 
so-called innocuous amendments in order to let it be said hereafter 
that, as the result of protests, either from patent attorneys or mis- 
guided and misinformed manufacturers, a change had been made in 
the law, although all of us within the confines of this room agree 
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among ourselves that these changes would not accomplish any real 
benefit to anybody who might be supposed to be affected thereby. 

So the uncomprising attitude which is complained of is incident to 
the situation. It is not incident to an indisposition to meet and 
confer with gentlemen who have different views. I do not doubt at 
all that, in the event of the enactment of the Kahn law, some change 
in phraseology here or there might readily have been agreed upon 
among gentlemen who had met and conferred across the table ; but I 
do say that if any one of the amendments now proposed is substantial 
in character, and if it would have the effect or giving a less measure 
of protection to foreign exhibitors than is actually accorded by the 
Kann Act as it stands, that proposition would not have been met in 
any other spirit or disposition than it is met" at the present time; be- 
cause any lesser measure of protection than is afforded by the Kahn 
Act would not have been and never would have been at any time 
satisfactory to the foreign exhibitors whom we have invited through 
their respective Governments to talce part in this great national 
enterprise. 

Now, then, let us see about this. The Congress of the United 
States in its wisdom and for the j)urp()se or commemorating a 
great national event, the opening of the Panama Canal, as- v ell as 
the discovery of the Pacific Ocean, saw fit in 1911, after ffreat de- 
bate, to designate San Francisco as the place for holding tliiti great 
exposition, which was to be a demonstration to the world at large 
not only of the position that we maintain in the scale of nations, 
but as to our ability from all standpoints — mechanical, artistic, and 
others- And the Congress of the United States was not willing in 
1911, and I do not believe it is willing now, to place that enterprise 
upon the plane of a local affair or a purely State affair — a comity 
fair, Mr. Kahn suggests. It was the desire of Congress thac this 
exposition should take its place and make its mark among tlie 

great international expositions of the world, and to that end the 
ongress in the very first line of the resolution which it enacted 
directed the President of the United States, upon the happening of 
certain* conditions precedent, to invite the (Tovernments of the 
world to induce their citizens to make exhibitions at that fair. 

A little later in the same year the Congreas of the United State.s 
directed the President of the United States to invite these great 
nations of the world to send their fleets and to make the trip through 
the canal. Acting under the express instructions of the Congress 
in that regard the President of the United States promulgated hi;^ 
proclamation, in which he states — 

By virtue of the authority vested lu iiie l».v suoli joint rosolution of Coupivss. 
1 do hereby declare and prochiini that such international exposition will be 
opened in the year 1915 in the city of San Francisco, in the State of Tall- 
fornla ; and In the name of the (ievernnient and of the peojWe of the T'nite<l 
States of America I do hereby invite all the nations of the earth to take 
part in the commemoration of an event of great interest and importance to 
the world by appointing representatives to the Panama -Pacific Internaticmal 
E3xpositlou and by sending thereto such exhibits as will most titly and fully 
muRtrate their industries and their i»rogress in civilization. 

Following that proclamation, the President of the I'^nited States, 
acting through his Secretary' of State, and, no doubt, with the con- 
currence of the Congress of the United States — for it made the 
appropriations — sent a commission to visit the capitals of all these 
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nations and to reiterate in those capitals tliis invitation which the 
President of the United States extended to them to exhibit. The 
report of that commission was to the effect that it met with diffi- 
culties and objections in these various capitals. Why? Because 
these foreign exhibitors said that when they had accepted our invita- 
tions heretofore to exhibit at these international fairs, at Philadel- 
phia, Chicago, and at St. Louis, their exhibits, in so far as they pos- 
sessed meritorious qualities, had been pirated by unscrupulous people, 
and that therefore they had concluded that unless adequate protection 
could be afforded by way of trade-mark, copyright, etc., they would 
not be in a position to avail themselves of this polite invitation, no 
matter what their disposition otherwise might be. 

It was as a result of the objections so voiced and so reported to 
the Congress in ordinary course that the Kahn law came into being. 
The purpose, object, and intent of the Kahn law was to afford to these 
foreign exhibitors, by way of inducing them to come in and to make 
the exposition a great national feather in our cap, protection in excess 
of that which had heretofore been extended to them, and to make 
that which purported to be a protection a real shield, not against 
rights but wrongs. 

It is said, ".Yes; but you have given these people a great deal more 
than they asked for/' With great respect, I deny it. It has been 
repeatedly said about these people, by way of suggestion and innu- 
endo, that all that has ever been asked for by the foreigners was the 
protection of patterns — or models in the shape of patterns — and 
publications; that, with respect to patents of utility, no protection 
had ever been requested, because the patents of utility are now pro 
tected, or can be protected, under tlie existing patent laws of the 
United States; and if these foreigners did not choose to avail them- 
selves of that method of protection, it was not thought, even by their 
Governments, that they should ask for proection in this summary 
fashion. 

Now, I submit, with deference, that that is an entirely erroneous 
statement and absolutely without foundation* In these hearing? 
there have been set forth again and again letters from the French 
ambassador, who is understood to be the spokesman at the prt»sent 
moment of these foreign exhibitors who are likely to come to this 
exposition. Those letters are founded upon the expressions of the 
French Chamber of Deputies, and they have been set forth at great 
length, signed by Emile Dupont, president, and G. Roger Sandoz, 
secretary general, of the French committee for the study of the 
Panama-Pacific Exposition, San Francisco, 1915. Those letters 
appear at pages 138, 189, and 140 of the hearings. 

It requires but a superficial examination of the letters of the 
ambassador, and these communications accompanying those letters 
upon which tlie representations of the ambassador wei^e foundea, to 
show what from the l)eginning has been the insistence of these 
peo])le, that it has been not only protection for designs, but protec 
tion against infringement of patents. For instance, he says: 

Mr. Secretary of Stute, iiiy (foveniinent. \yhich, as your excellency knows, 
did not fnil to accept the invitation it had received to parti<'lpate in the San 
Francisco Exi)Osltlon, has acquainted nie with the concern taken by Fwnch 
manufacturers In the protection of the designs, patterns, and various nianii- 
fnctures they may send to the proposed exhibition. 
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I felt justified in aBSurlng the president *of the council in advance that 
measures to tiiat end would be taken by the Federal authorities, and I for- 
warded to him the text of the President's message of the 19th instant recom- 
mending to Congress legislation tending to protect foreign exhibitors against 
infringements of patents and the unauthorized copying of patterns and designs. 

Yet it is the earnest desire of the exhibitors of France, and, no doubt, of 
all the other countries, that the protection thus granted be not confined to 
designs from which their manufactured products are made, but also extended 
to the said products. Under existing law those products must take the slow 
and costly course of the patent laws and are barred from the advantages of 
the copyright act. 

Then he goes on further to demonstrate it. 

Now, these communications from these high officers that I have 
cited are couched in precisely the same form and the same language. 
They understand perfectly the distinction which has been made be- 
tween protection mtendea to be accorded to a design or a pattern 
and the protection intended to be accorded to a patent of utility, and 
each and every one of these letters is insistent upon the proposition 
that the protection be accorded to the patent of utility shall be equal 
with and as broad as that which is extended to the design and the 
pattern. 

It is because of that fact — which is a fact, how ever much it may be 
attempted to be pooh-poohed here by innuendo, the fact that we repre- 
senting the exposition are confronted by — it is that fact which makes 
it impossible for us to accept voluntarily the proposition that the 
protection which is accorded by the Kahn law to trade-marks, de- 
signs, publications, and manufactured articles, as has been said, is 
intended by the proposed amendment in the Bradford reprint, to be 
limited to patents and designs for any manufactured article. 

We are confronted before this committee with the suggestion that 
we are voicing what the F'rench ambassador has had to say about this 
matter, and the French ambassador upon being inter view^ed by a dis- 
tinguished gentleman indicated a perfectly easy and willing attitude 
in the matter, and expressed himself as entirely satisfied with an 
amendment couched in these terms. I do not doubt that he did, as 
he originally understood it ; but even in Mr. Bradford's own state- 
ment before this committee, in repeating that conversation with the 
French ambassador, upon which he founds the suggestion that the 
French ambassador agreed to this amendment, he expressly states 
that he told the French ambassador the proposed amendment would 
give him everything that he w^anted or expected or had any right to 
expect, and the French ambassador said, " Well, if that is so, in 
order to save further trouble, etc., I am perfectly willing to concede 
the point and take the chance that may arise out of the necessity of 
explanation." But in the very same paragraph Mr. Bradford says 
that upon his return he received fnmi the French ambassador a letter 
written the very same day upon which this interv'iew occurred, in 
which the French ambassador says, " Upon proceeding to translate 
the proposed amendment for transmission to my Government, I find 
that the words therein contained are susceptible of a meaning that 
I did not understand in the course of conversation with you this 
morning, and in view of this susceptibility I find I am not able to 
accede to the suggestion, and must msist upon the terms of the pro- 
tection afforded to us by the Kahn law, for nothing less than that 
will be satisfactory." 
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In other words^ by a suggestion which looked innocuous upon its 
face, and which in its essence consisted of the striking out of the 
particle " or " and a substitution in place thereof of the two mono- 
syllabic words " for any," the protection which had been accorded to 
foreign exhibitors who may accept our invitation and come here as 
our guests to take part in our great national enterprise and lend 
their efforts toward making it a success — by that substitution the pro- 
tection had been more than cut in half. I do not wonder that the 
French ambassador, a gentleman highly educated and well acquainted 
with our forms of speech, was for the moment misled by the seem- 
ingly insignificant and apparently innocent amendment that was 
proposed. But when it was studied it was immediately apparent that 
within the compass of those two little words, used ag they were in- 
tended to be used, a great hole had been rent in the protection ac- 
corded by this bill. 

Mr. CALi^WAr. Would you object to being asked a question there? 
I should like for you to get right down and explain what difference 
those words made. 

Mr. McKennet. One of them protects patents of utility, and the 
other does not protect them at all. In other words, Mr. Bradford's 
explanation is 

Mr. Callaway. I do not care about' that. What I want to know 
is this : You say that the words " for any " make a remarkable change 
in the meaning. I just want to know what the effect of them is. 

Mr. McKenney. In the law as it stands, section 3 makes it unlaw- 
ful for any person, without authority of the proprietor thereof, to 
copj, imitate, reproduce, or republish any pattern, any model, any 
design, any trade-mark, any copyright, or any manufactured article 
protected by the laws of foreign countries. 

Now, the patterns, models, designs, trade-marks, and copyrights 
are entirely different concrete things from " manufactured articles.'' 
A pattern for a manufactured article may consist of several sheets 
of paper with the drawings, etc. The manufactured article itself is 
the concrete production of that thing. 

Mr. Callaway. I understand that ; everybody understands that. 

Mr. McKenney. Very well. The contention is that this protec- 
tion of patterns, models, etc., will protect the form, the external 
appearance, as indicated from those patterns, etc., but will not pro- 
tect any mechanical structure or combination of mechanical struc- 
tures which make the particular thing a workable and useful article. 
Now, then, the substitution of the words " for any " makes the pro- 
tection lie absolutely against the reproduction of patterns, models, 
designs, copyrights, etc., " for any " manufactured article. And by 
the well-known fundamental rule of expressio unius — the expression 
of one being the exclusion of the other — the protection against copjr- 
ing the patterns, etc., for manufactured articles by necessan^ impli- 
cation carries with it the exclusion from the protection of the re- 
production or copying of the manufactured article which may be 
exhibited. 

Mr. Callaway. I do not get that. Here is the amendment pro- 
posed. It would read this way : " Trade-mark, copyright, or for any 
new and original." 
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Mr. McKenney. Oh, no; not "or for any." If that were true 
that would relieve it of the difficulty. The proposed amendment is 
"for any." 

Mr. Callaway. " New and ori^nal with the proprietor or his 
assignor for any manufactured article " ? 

Mr. McKenney. Yes; "for any." It eliminates, and — as Mr. 
Bra'dford, the author of the amendment stated, and as appears in 
this — it was designedly intended to eliminate irpm the protection 
manufactured articles which contained within them elements of 
patentable utility. 

Mr. Callaway. I did not so understand his statement to the com- 
mittee. His statement to the committee was that this law should 
not protect foreigners in an article that they could not get protection 
for under the patent laws of this country; if they had a new and 
original article that would have been subject to patent in this coun- 
try this law ought to protect them, but if they did not have a new and 
original article, but something some other country had patented 
that could not possibly have been patented in this country, it should 
not have this protection. 

Mr. McKenney. Mr. Bradford has made two or three statements. 
Let us read 

Mr. Callaway. Do you mean to say that he has made different 
arguments? 

Mr. McKenney. I mean to say that it is not exactly clear what 
he might have meant at this particular time to which you refer. 
I do mean to say that he has deliberately and repeatedly stated here 
that the very ooject and intent of this thing was to emasculate the 
protection which the Kahn law gave. 

Mr. Callaway. Yes; because he said this was the protection which 
the Kahn law gave. He said it granted protection to foi^ign pat- 
ents which are not patentable at all and had nothing new or original 
in them; and he said it should only protect foreign patents and 
designs, etc., so far as there was something new and original in 
them and something we did not already have in this country. 

Mr. McKenney. Yes; but he says they do not protect foreign 
patents having anything new and original in them if it is for any 
manufactured article, if it is a patent of utility 

Mr. Callaway. I was not here when he made that statement. 

Mr. McKenney. The form of his amendment, even giving to it 
the clause which your astuteness suggests 

Mr. Callaway. I am not putting a clause in it with astuteness. 
I am trying to get at the facts. 

Mr. McKenney. Just let me read this, and I shall not be in the 
position of quoting. 

Mr. Call^vway. Understand I a/n not endeared to the Kahn Act. 
or endeared to them. 

Mr. McKenney. Here is Mr. Bradford's statement of his com- 
munication with the French ambassador. It is made in this report 
of the hearing of January 14, beginning on page 99. Speaking of 
the French ambassador, he says, "He objected to so many changes 
in what he considered are points that are entirely immaterial,'- etc. 
"In fact, he thought that no change whatever was necessary: be- 
lieved that the objections were not well founded" 
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Mr. Callaway. That was the French ambassador? 

Mr. McKenney. Yes; this is Mr. Bradford's report of his con- 
versation with the French ambassador. " And that it was really not 
a matter of much moment to his country whether the bill was 
amended or not," etc. ''He finally said, however, that if we could 
suggest some little simple amendment, something that would require 
not much explanation, possibly we might agree. With that I left 
him and began to study over the bill, and on Monday sought an- 
other interview with him, which he readily granted, and I sug- 
gested to him that some amendment might be made to section 3 
of the bill that possibly our people would be willing to accept." 

Now, this amendment we are speaking of is this proposed amend- 
ment to section 3. Now, then, Mr. Bradford says, "After 'That,' 
the firet word of section 3, insert ' subject to legal defenses,' and in 
line 4 of the bill — I do not know whether that is line 4 of the act or 
not — cancel the word 'or,' before 'manufactured articles,' and in- 
sert ' new and original with the proprietor or his assignor, for any,' 
so that the first paragraph of section 3, if amended, would read," etc. 

"The ambassador told me that I might say to the chairman of 
this committee that such an amendment would be acceptable to him 
personally, and that he would telegraph his Government recom- 
mending that his Government authorize him to say that it would 
be acceptable on their behalf." 

Mr. Callaway. The question is the effect of this amendment. 

The Chairman. Mr. McKenney, what Mr. Callaway wants 3'OU 
to do is to explain the effect of those words. You might give him 
this bill, if you want to. 

Mr. McKenney. Mr. Bradford himself explains it, if you will 
allow me. " I received a telephone message from the ambassa- 
dor" 

Mr. Callaway. That certainly is not explanation. 

Mr. McKenney. Of course, Mr. Bradford uses his own form of 
expression. Please let me read this. 

I rei-eived u telei)lioiie messajje from tlio ainbaHsiidor late in the aftemoon 
oil the Hanie day, hi which he saul that, after further eoiisiderhij? the language, 
hi traiishitin^ it to suhiiiit to his CJoviM-iiuient, he disfovennl a different mean- 
ing from what he had contemplated in his first consideration (»f the amend- 
ment. He tbon^ht tliat <ancelinjj tlie word "or" and substituting the words 
** for any " made quite a dilTerence in the scope of the act. I told him frankly 
that it di<i. and that that was the purpose of the amendment, and at the same 
time 1 endeavored to show him that even with that amendment it provided 
the prot(*ction they wantcul. Tlie ambassador askinl me to come out and see 
him again, which I did. 

Mr. Callaway. Everybody that has objected to this Kahn Act 
has based his objection on the proposition these foreign exhibitors 
would l)e registering their stuff out there and getting a protection 
that the laws of thi^ countrv would not under anv other circum- 
stances give to them. 

Mr. McKenney. Of coiiise, that is the only reason why the Kahn 
Act has any excuse for existence. 

Mr. Callaway. You say that is the only reason for the existence 
of the Kahn Act. If the Kahn Act does give the foreign exhibitors 
a patent right or exclusive right in this country that they could not 
get under the patent laws as they exist because they had nothing 
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new or original in their proposition, then that is the very thing 
these people are objecting to. 

Mr. McKenney. Not at all, if you will allow me. In the first 
place, this act is not a patent act, and does not give a patent right 
nor a copyright. It never was intended to do it, and does not do it. 

Mr. Callaway. No; but there are foreign patent-right holders 
that could not under the laws of this country get their stuff pat- 
ented, and this, the claim is, would give them an exclusive right in 
this country that they could not otherwise obtain. 

Mr. McKenney. The claim can be that, but the law does not do 
it. It does give them a protection with respect to copying, repro- 
ducing, and republishing, and was intended to do it. 

Mr. Callaway. If they have new and original things, things that 
would be, under the present copyright or patent laws, protected, 
they ought to be protected by this act. If tney have not anything 
that could be protected by going through the processes of our copy- 
right laws, then they ought not to be protected. 

Mr. McKenney. I agree, but I do not agree that it is necessary to 
go in this at alK I say that nothing which is not new or original 
can be protected under the Kahn law in any aspect, because nothing 
which IS not new or original can be copied, reproduced, or repub- 
lished. In order to copy, reproduce, or republish something must 
be new and original ana capable of being copied, reproduced, or re- 
published. That is plain English. It does not require lawyers to 
construe anything of that sort. Anybody that can read the dic- 
tionary 

Mr. Bradford. Do you claim that an old thing can not be copied ? 

Mr. McKenney. Of course, an old thing can not be copied, within 
the meaning of this act. *If you are talking about Rubens or 
Raphael, it is old and it can be copied, but I venture to say that 
nobody would be willing to say that a Raphael or Rubens could be 
brought in under the terms of this act, a copyright registration 
given to it, and that then an American publisher would be pre- 
vented from either reproducing it or selling copies of it. I say that 
that is beyond the bounds of logical thought. 

Mr. Morrison. I want to ask you a question that is somewhat 
foreign to this. 

Mr.- McKenney. If I speak with some heat, I do not mean at all 
to speak disrespectfully. I think that the very object and purpose 
of this bill — just to repeat for a minute — is, by the prohibition 
against copying, republishing, or reproducing, to give a protection 
to that which was brought in here and exhibited at the exposition 
by a foreign exhibitor when we induced him to come here, and that 
is a matter of no concern to us with respect to the protection which 
we afford, whether intrinsically, as was snggestecf the other day, 
or by reason of the technicalities of our patent law, could not be 
patented under our patent laws. We are not endeavoring to protect 
that only which could be protected, but by this particular form and 
for this very short period of protection to induce a foreigner who 
has, by design or by his skill in his handicraft, produced something 
new which would add to our common stock of knowledge, even 
though the thing he had produced could not be patented under the 
laws of the United States by reason of its being merely a process 
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or result which has been conceived by him but had never yet been 
conceived by us, and therefore, being merely a conception, would not 
be subject to patent under our laws. 

The Chairman. Section 3 reads this way : " That it shall be unlaw- 
ful for any person, without authority oi the proprietor thereof, to 
copy, imitate, reproduce, or republish any pattern^ model, design, 
trade-mark, copyright, or manufactured article." That is the way 
the law reads now. 

Mr. McKenney. Yes, sir. 

The Chairman., Now, then, let us read it the other way. What is 
the difference between that and this language : '' That it shall be un- 
lawful for any person, without authority of the proprietor thereof, 
to copy, imitate, reproduce, or republish any pattern, model, desi^, 
trade-mark, copyright, new and original with the proprietor or his 
assignor, for any manufactured article." In as few words as possible, 
tell me the difference between the law as it stands and as amended in 
these words. 

Mr. McKenney. In my view, the onlv real difference that there is 
inheres in the substitution of the words ^ for any " in the place of the 
word " or." The words " new and original " are makeshifts, and are 
of no consequence. By that simple substitution of the words " for 
any " manuiactured article, instead of saying reproduction of pat- 
terns, etc., " or any manuiactured article," you have by that very 
simple substitution of two words for one. and very innocent-looking 
words they are, absolutely excepted from the protection of this Kahn 
law patents of utility, which will be a very substantial portion of the 
exhibits which will be sent here. 

The Chairman. I understand. The substitution of those words cut 
out from any protection whatever all foreign patents of utility ? 

Mr. McKenney. I think so, absolutely. 

The Chairman. Why should not they be protected in patents of 
utility just the same as anything else out there? 

Mr. McKenney. They ought to be. 

The Chairman. Another question. Suppose they have a patent 
of utility that could not be patented in our Patent Office, and they 
brought that patent of utility, as they call it, to the exposition; would 
they get any protection under this law ? 

Mr. McKenney. If the thing were new and original in the sense 
of the Kahn Act, namely, that it w^as not known to the legislative 
halls — I do not mean here but in all the Staties of this country — 
namely, that it is not scientific and is being subjected to mutilation 
througJi the insertion of unnecessary and provisionary clauses, which 
in the hands of a careful and skillful draftsman could have been elim- 
inated by reason of the existence of fundamental principles which 
every court and every man who is face to face to them must recognize. 

Now, if you desire me to elaborate that a little bit, what is this 
thing that is given? I say this Kahn law is not a patent law or copy- 
right law. It does not extend a patent right or a copyright as such 
at all. I say with respect to that that in that aspect, even though it 
extended a protection to one not an inventor and not an author, it does 
not fall within what was supposed to be the inhibitions of section 8, 
Article I of the Constitution, or of the limitations of the commerce 
clause. 
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Mr. MoRBisoN. If the Kahn law is not based upon that provision 
of the Federal Constitution which authorizes Congress to grant ex- 
clusive use to inventors and authors, upon what section is it oased ? 

Mr. McB^NNEY. It is not based upon aiw section, 

Mr. Morrison. That is what I think. [Laughter.] 

Mr. McKenney. But that does not in the slightest degree detract 
from its constitutionality. This Government, as has been said in 
the long series of cases which have culminated in recent years — and it 
goes back to early times, because I base mv proposition on McCul- 
loch v. Maryland, which was in the 4th of Wheaton. In that case 
Chief Justice Marshall said that this National Government is a 
sovereign government, and as a sovereign it is possessed of the powers 
of sovereignty, which powers need not be derived from any particular 
grant of power in the Constitution, but may be the result of the sum 
of all the powers taken together. And so it is that in the Constitu- 
tion, notwithstanding the particular sections which Mr. Morrison 
cites, there is at the end of Article I the statement that the Congress 
shall have the power to enact any law and all laws in the furtherance 
of any of the powers conferred by this article upon the Congress or 
upon the Government or upon any officer thereof. 

Now, with respect to the words " any officer thereof," we can de- 
rive great comfort from that. For, just as this Government in the 
exercise of its sovereign power felt itself authorized to provide for 
this great national event in San Francisco, and felt itself empowered 
to instruct the "Executive of this Nation to invite the foreign govern- 
ments to come in and take part, those powers which are by virtue of 
the inherent sovereignty itself conferred upon the two branches of the 
Government, having for their end the accomplishment of this great 
national affair, carry with them, as was said by Marshall in Mc- 
CuUoch V. Maryland, the power to accomplish the thing by any 
incidental legislation which comported with the end to be subserved. 
Let the end be legitimate, said Marshall, and be within the powers 
of government, and any means which are appropriate to the accom- 
plishment of that'end are within the powers of Congress itself. 

And so in the exercise of its general powers Congress, having 
legislated for this great national object ana having deemed it neces- 
sary to accomplish its ends to invite the Governments of all the 
countries of the world to participate in it, has seen fit to say, " If you 
will come in we will protect you in your new and original designs, 
and in your original conceptions, and we will protect you in any 
manufactured article that you send here and exhibit to us and there- 
by add to the sum of our general stock of knowledge and information. 
We will protect you even though you could not get protection by ap- 
plying under the laws of the United States for letters patent or 
design patent." 

This is not a patent law. It is an inducement to these foreigners 
to come here by giving them the three years' protection. 

Mr. Callaway. If I understand the trend of your argument, it is 
that this is not based on the constitutional -power of Congress to 
grant a monopoly in new and original compositions. 

Mr. McKenney. Yes; as a patent. 

Mr. Callaway. And although these fellows, coming in with their 
copyright propositions and patent propositions, would not have that 
constitutional right, and we could not grant them that right under 
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the power to give them a monopoly for new and original inventions, 
we can and do by this law give them a right under a wholly different 
part of the Constitution — tnat is, the general- welfare clause, and this 
act really extends further than Congress can extend a protection to 
these people bringing exhibits to the San Francisco Exposition? 

Mr. McKeknby. Yes. 

Mr. Callaway. Now, is that your attitude ? 

Mr. McEIenney. That is my answer. 

Mr. Callaway. And that this gives protection that they could not 
get, coming in here under the patent laws or the copyright laws? 

Mr. McKenney. It gives a protection of a different sort, a dif- 
ferent quality. 

Mr. Callaway. A different sort altogether, and a sort they could 
not get, because they possibly would not be subject to copyright or 
patent ? 

Mr. McE^BNKEY. Yes; and if it is new and original, whether it 
is subject to copyright or not — I won't say "copyright," because, 
of course, you can not include that- 

Mr. Callaway. I think that is the very question. That is the 
very thing people objecting to this bill object to, that it does give 
a right that these exhibitors could not get by any other means under 
our, present laws or under our Constitution. 

Mr. McKennby. It gives protection for a limited time with re- 
spect to a matter 

Mr. Callaway. Just a minute. This is my understanding of the 
amendment the^ propose here. The amendment they propose 
would simply give them only such rights as if they applied under 
the present laws and the Constitution of the United States, and no 
more? 

Mr. McKenney. It does not give them that even. 

Mr. Callaway. I know, you have stated that. All my life, nearly, 
I have put in in arguments before the court, with the understand- 
ing that a mere statement did not get anywhere. 

Mr. McKenney. If I am merely making a didaotic statement, I 
will retire at once. I thought I was using some degree of proper 
logical argumentation. 

Mr. Morrison. I have been wanting for some time to ask a ques- 
tion about another subject matter. Mr. Callawajr has succeeded in 
getting direct and complete answers to the questions which he has 
asked, and I am satisfied along that line. Now, I want to ask one 
along another line. 

Mr. McKenney. I beg your pardon, Mr. Morrison. Mr. Calla- 
way, do you for the moment thmk I am merely resting \ipon mere 
bald assertion or that I have given some reasons? Ir you do not 
think I have, let me say this, tliat with respect to this extension of 
power 

Mr. Callaway. That is not the question at all. I would not want 
you to go into an argument — ^that was not in my mind. Whether or 
not we have the constitutional power to make a law granting rights 
wholly outside of the protection for copyrights and patents is a thing 
I do not care anything about. 

Mr. McKenney. I think I can defend this law if it is ever attacked 
on the ground at unconstitntionality. 
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Mr. Callaway. I do not care anything about that, and that is the 
reason I stopped you from making any argument on that question. 

Mr. Morrison. I should like to ask you about the trade-mark 
features. I am not skilled in trade-mark law, and may have to ask 
questions in order to feel my way through. 

Mr. MgKenney. It may be the case of the blind leading the blind. 

Mr. Morrison. As I understand the trade-mark law, if a statute 
were general and without exceptions, the person adopting a trade- 
mark would be at complete liberty to adopt what he would. Now, 
under our statute there are manv exceptions, perhaps a score, per- 
haps many more; I know we a({ded a few within the last year or 
two. So if a person were to come into the Patent Oflice for the 
purpose of registering a trade-mark, there are a score or more of 
exceptions that would bar his right and limit him to those that are 
not within the exceptions. As I understand this law, a man de- 
siring a trade-mark that is within the exceptions could have his 
trade-mark registered in France — assuming they do not have the 
same exceptions — then have it brought by a French exhibitor in 
connection with a French exhibit of goods, comply with the Kahn 
Act, and for a limited period have m this country the exclusive 
right to use a trade-mark which he could not have procured had he 
complied with our patent laws. 

Mr. McB^enney. Of course, that question is very broad, and it 
has a bomb right in the middle of it. I do not know whether it will 
go off or not, but I think this, that if the peculiar design which 
the foreigner has registered abroad in connection with goods of his 
particular quality and manufacture 

Mr. Bradford. You mean trade-marks. 

Mr. MgKenney. Yes; of course, if the trade-mark consists of 
some design, figures, letters, or marks — and by that I mean some- 
thing that is concrete and can be seen. But if that thing which he 
has registered abroad in connection with his particular product is 
brought here for exhibition at San Francisco, and is exhibited there, 
that thing being new in the sense that it never has been used com- 
mercially by anybody in the United States, the registration which 
will take place at San Francisco will indubitably and intentially 
protect him against the copying or reproduction or republishing 
of that particular thing during the period limited by this law. 

Mr. Morrison. Which really enables one to get out from under 
these exceptions you stated. 

Mr. MgKenney. I do not think so. I do not know whether that 
is true or not, because I do not know those exceptions, but I do 
fcnow this, that if the thing is new and original, and has never been 
known in the commerce of this country, there is, in my view, no 
reason in the world why that thing which is new and original, and 
has never been used, should not be protected for the limited period 
of three years in favor of the man who enters it here and makes it 
known to us when we had not known it before. 

Mr. Morrison. Let me ask you this hypothetical question — I waive 
the correctness of the facts used — and let us assume that there is in 
the city of New York and athletic association known as the New 
York Athletic Association; let us assume that its emblem is the 
winged foot; and let us assume that that is known to a great many, 
people, and that some one knowing that fact has undertaken to 
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register the winged foot as a trade-mark, to be used in connection 
with a line of athletic goods, and that the Congress had made it im- 
possible by special act. Now, would it be possible for one to register 
the winged foot in France for a line of athletic goods, bring these 
athletic goods bearing that trade-mark to San Francisco, comply 
with the Kahn law, and for three j^ears be entitled to continue to use 
that trade-mark on a line of athletic goods in this country? 

Mr. McKenney. If I was in charge of the branch office at San 
Francisco he could not do it, because the winged foot has been so 
well known in this country that it is absolutely certain that the 
principle of the Britannica case, which has been mentioned and dis- 
cussed here over and over again, which covered it to perfection, and 
I would deny that it had the slightest bit of protection. 

Mr. Morrison. You are not answering my question. 

Mr. McKenney. I sav, he can not do it. 

Mr. Morrison. You nre assuming the truth of some things that are 
contested. 

Mr. -McKenney. Oh, no: T beg your pardon. I ani bound to 
know, and so is the man at San Francisco, that the winged foot is 
well known. 

Mr. Morrison. I felt my w^ay on that proposition. I had a sus- 
I>icion that that was true. 

Afr. McKenney. I would say if that thing that had been known as 
nn emblem — and I do not care whether it had been known or not — if, 
as a fact, it had existed as an emblem, and was evidently capable 
to have been shown that it had existed as an emblem and known here, 
I sav that prevents a thing at once having the three-year protection. 

Afr. Morrison. This is almost the same question: Let us assume 
that the person desiring to register be winged foot as a trade-mark 
in connection with a Tine of athletic goods, instead of applying 
under the Kahn law. had applied two years ago under the patent law 
in the Patent Office, would he have been entitled to register it? 

Mr. McKenney. Oh, well, I do not know about that, and I would 
rather have the Commissioner of Patents answer that, but I would 
rather suppose that he would not be. 

Mr. Morrison. He was. unfortunately, and an additional excep- 
tion was necessaiy. 

Mr. McKenney. Of course, it is perfectly plain that upon all 
principles of equity and justice that it ought not have been permitted 
to be registered, and the propriety of the exceptions that you speak 
of can not be questioned. 

Mr. Morrison. I did not mean to take up your time. 

The Chairman. Are you through, Mr. McKenney? 

Mr. McKenney. I am about through. 

The CiiAiR3fAN. Mr. Bulkley wants to make a statement before the 
House meets. 

Mr. XoLAN. I would like to ask a question. I have been very 
patient and unobtrusive the last few days, although I was a little 
obstreperous in the early part of the hearing. Mr. McKenney, is 
it your idea that the Kahn law gives to the foreign manufacturers 
or to foreign holders of patents on new and original articles any addi- 
tional protection other than they might procure under our existing 
laws, outside of the penal sections of the Kahn Act? 
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Mr. McKennby. I think it gives an entirely different quality of 
protection, a different kind of protection, and therefore you can 
not add tnings of different quality and say it gives any different 
protection. 

Mr. Nolan. Just to illustrate, for instance, a man in France has 
imported into this country a thing which is new and original and 
patentable 

Mr. McKennby. Oh, well. 

Mr. Nolan (continuing). What additional protection does he get 
under the terms of the Kahn law ? 

Mr. McKennby. Outside of this? 

Mr. Nolan. We will say, an article of utility. 

Mr. McKennby. I would say this, that if he came here and pat- 
ented it and took advantage of the patent law, it would be a useless 
proposition for him to undertake to register under the Kahn law, 
because the Kahn law gives him absolutely nothing that he has not 
already got. 

Mr. l^LAN. Now, supposing that he is going to take advantage 
of the Kahn law, if he wanted to come in prior to the exposition 
at San Francisco, to get a patent for the time that would be guar- 
anteed him under our present patent laws, would he get additional 
protection for the three-year period ? 

Mr. McKennby. None whatever. 

Mr. Nolan. Outside of the penal 

Mr. McKennby. It not only does not give him additional pro- 
tection, but it does not measure up to the amount of privilege or 
protection which is afforded him by the patent law, because the 
patent law does accord him something with respect to the exclusive 
rights of various sorts and kinds. This thing merely declares that 
that which I bring in and show, being new and useful and subject to 
being copied or reproduced, shall not be either copied or reproduced 
w-ithin the confines of the United States, save upon penalties which 
the law declares. Tfi does not give him additional protection. 

Mr. Nolan. You also heard the statement made here by some of 
the proponents of the Bulkley bill, that the Kahn law would give 
to foreigners who might take advantage of this registration clause, 
a protection to some article that they would bring over here and 
exhibit that had alreadv been produced or manufactured in this 
countrv by our people for a number of years and absolutely pro- 
hibit them from continuing the manufacture or the production of it. 

Mr. McKennby. I heard the statement, but, of course, I did not 

subscribe to it. The proposition is, to my mind — ^speaking as a 

lawyer — so far beyond the realms of judicial possibility that it did 

not seem to me possibre thatJawyers could have put themselves upon 

H*ecord in any such attitude. 

Mr. Nolan. Do you not believe that the decision in the Encyclo- 
pedia Brittanica case absolutely covered that? 

Mr. McKennby. It covered it like a glove, and not only that, there 
are a dozen cases that could be cited within 30, minutes, decided by 
the Supreme Court, reestablishing the samfe principle, not in con- 
nection with the state of facts such as this, but the principle, that 
that which majr be within the general language of a statute is not 
within its purview and not within its prohibitions, unless upon all 

22»88 c— 14 2 
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reasonable intendments it can be found to be within its intent. The 
books are full of that, and the principle is so fundamental, it is so 
elemental, that it seemed to me periectly impossible that lawyers 
could have put themselves upon record in any other way; and I 
want to say just this one thing, in conclusion: That in all the ex- 
amination that I have been able to make of the protests against the 
Kahn law, those which have been quoted — the one put into the record 
by Mr. Paige, and all of them depend absolutely and almost with 
specific Chinese exactness upon the objection which was raised in the 
registration circular which was sent out, even to the copying of the 
language in these protests, and the tailpiece of that circular saying, 
" Write to your Congressmen and write to your Senators," etc., pro- 
testing against this Kahn law, and insisting upon its amendment, 
and so on — every one of these things seem to have been the direct 
emanation of that kind of pressure, and that kind of pressure has 
been stirred up and induced, as I say, by gentlemen or distinction 
and standing who have either totally misconceived the purport of a 
fundamental principle of statutory construction or who are abso- 
lutely without any information upon the subject. 

Mr. Callaw^ay. May I ask a question? 

Mr. McKenney. Yes: Mr. Callawav. 

Mr. Callaw\\y. I did not know the courts ever went to the trouble 
of looking to the intent of a legislature, where the meaning was 
absolutely clear. I thought that was only on occasions where the 
wording was not clear as to what they meant. 

Mr. McKenney. Let us see for a minute. Every gentleman about 
this table is thoroughly familiar with the statute against alien- 
contract importation. 

Mr. Callaway. Do not go off into particulars. I just want to 
know if that is not the general principle. 

Mr. McKenney. The general principle is that where wording of 
the statute is absolutely clear there is no room for construction, and 
therefore you can not go any further. 

Mr. Callaway. Let us look at this right here. This is the Kahn 
Act. It says, just as it stands, that it shall be unlawful for any 
person without the authority of the proprietor thereof to copy, imi- 
tate, reproduce, or republish any pattern, model, design, etc., or 
manufactured articles protected by the laws of any foreign country 
by registration, copyright, patent, or otherwise, which shall be im- 
ported for exhibition at the tanama-Pacific International Exposition 
and there exhibited; that any person who shall infringe the rights 
protected under this act shall be liable, etc. Now, that does not say 
a thing on earth about things patentable or copyrightable in this 
country or things which heretofore have been used; it does not say 
a thing about whether this article shall be new and original, but it 
simj)ly says that if — if the thing is protected by the laws of any 
foreign country by registration, copyright, patent, or otherwise. 

Mr. McKenney. It looks perfectly plain. 

Mr. Callaway. Yes ; it doc^5 look plain ; and a man who can read 
English would not have any trouble determining what that meant 

Mr. McKenney. Oh, yes; he would, Mr. Callaway. I hope you 
are not holding that expression up against me, which in the heat of 
argument T did not n^oan. 
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Mr. Call^vway. I will nut hold anything against you. Do not 
ever get into fear about my being supercilious. 

Mr. McKenney. Tou are too good a debater and too good a fighter 
to take a man's expression and not permit an exception to it. I Know 
that That does not look plain, but there is a fundamental principle 
of statutory construction that says where the words of a statute are 
plain 

Mr. Callaway. You are getting away from the fundamental prin- 
ciple that we have laid down ; where the wording is absolutely clear 
there is no construction. 

Mr. McKbnney. Yes; but you will not let me state the exceptions, 

Mr. Callaway. You only construe things 

Mr. McKenney. Oh, no. 

Mr. Callaway. You only construe things that the wording is not 
absolutely clear on ; that is what the court always says. 

Mr. McKenney. That is generally so, but you will not let me state 
my exceptions. 

Mr. Callaway. You want to construe this in connection with some 
other statute. This is a subsequent statute enacted specifically for 
the purpose of giving foreign exhibitors rights at this California 
exposition 

Mr. McKenney. Unquestionably. 

Mr. Callaway (continuing). And overrides all existing law, if 
it is constitutional — ^and I take it there is no question aoout the 
constitutionality of the bill ? 

Mr. McKenney. I do not think there is. 

Mr. Callaway. If it is constitutional, then it overrides the pre- 
vious statutes in this countrv, and it fixes a specific right, as you 
state. Now, then, the only thing that the courts will do when they 
take up this is to determine what the language of the act says, will 
they not? 

Mr. McKenney. That is not exactly so. The court says it will 
determine what the language of the act says with respect to the evi- 
dent intent and purpose of the thing. It is that old case of Plouden 
with respect to the prohibition. 

Mr. Cali^way* I suppose the courts mean what they say. 

Mr. McKenney. Yes; but, at the same time, there are exceptions, 
and it has been rightly construed and ruled that where statutes from 
literary and English standpoint are perfectly plain, produce a re- 
sult so absurd and so impossible that it could not be presumed that 
C(mgress intended it, the statute is construed in a way to keep it 
AvithiiT the realm of possibility, etc. 

Mr. Nolan. May I ask a question on that same line? 

Mr. McKenney. Yes. 

Mr. Nolan. Your position is that it is so preposterous that they 
could have meant what they said that the court would not hold it 
that way? 

Mr. McKenney. It is not quite so bad as that, but it is just as 
clear as anything in the Britannica case, which I submitted, that no 
lawyer at this table can go against, where the w^ords of the statute, 
l)eing just as plain and just as specific and just as free on the face 
of them from doubt as these here, were construed by a court to kick 
out from within its protecting clause anything which, as a matter 
of fact, and matter of logic, was absolutely covered. 
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Mr. Nolan. And was not that decision upheld? 

Mr. McKenney. It went to the court of appeals, and Judge Gray 
xvas on the bench ^ 

Mr. Callaw^ay. You would not have any objection to saying that 
tneans this: That it shall be unlawful for any person without au- 
thority of the proprietor thereof to copy, imitate, reproduce, or re- 
publish any pattern, model, design, trade-mark, copyright, or manu- 
factured article protected by the laws of any foreign country by 
registration, copyright, patent, or otherwise "which is patentable 
x>r copyrightable under tne laws of this country," which shall be im- 
ported for exhibition at the Panama-Pacific International Expo- 
sition. 

Mr. McKenney. And exhibited.? 

Mr. Callaway. Yes. Now, then, if you. would say, right after 
*' which is patentable or copyrightable under the laws of this 
country " 

Mr. McKenney. The diflSculty about it is, I would have been ' 
willing 

Mr. Callaway. That will make it perfectly clear, will it not? 

Mr. McKenney. Yes. But what I would have been willing to 
have done, perhaps, from the standpoint of correctness, prior to this 
thing becoming law, present the situation different from that which 
1 am capable of assenting to be done at this time, because, by virtue 
t)f our operations to the State Department, under the behest of Con- 
gress, we are placed in such a position that those gentlemen who 
are immediately concerned with the success of the Panama-Pacific 
International Exposition say — and they believe it — ^that if we under- 
take to do this thing, which is now suggested to be done — ^not be- 
cause it is absolutely necessary, but because somebody thinks it is a 
matter of taste — that taste should be gratified, that if we undertake 
to do that, we will inevitably suffer in the success of this exposition. 

Mr. Callaway, You think foreign exhibitors would get scared? 

Mr. McKenney. We naturally think they will stay away, but it 
"yfiW put this thing on the plane of a county fair, and not on the 
plane of the great international fair such as we want to have it. 

Mr. Morrison. If you have finished — I do not want to take you 
t)ff your feet — we would like to hear Mr. Bulkley. 

Mr. McKenney. I have finished. 

Mr. Morrison. I am not the chairman, but in his absence I pre- 
sume I may preside. 

Mr. McKenney I would like to have said 

Mr. Morrison. Finish, if you have not. 

Mr. McKenney. I just want to say these words, which my-friends 
think I ought. We are afraid, apart from the mere matter of suc- 
cess, as success, which is a matter of the greatest consequence to the 
trity of San Francisco and to those who are interested in that exposi- 
tion ; but we do thing that, as between the mere matter of taste or 
suggestion coming from the Patent Office and those who are — and I 
'do not understand that the Patent Commissioner is at all urging this 
thing; he has declared in the record he is not, but that he is here 

S'ving advice and suggetions; but he says he wants it understood 
at he does not urge changes in this law, that he thinks it might 
lutve been otherwise if he had been given opportunity. So, I say, 
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if I had been drafting this law, I might have made some differences^ 
I do not think there is anything fundamentally wrong with this act« 

I do think that, apart from those considerations, we have got itt 
the end — if we alter tnis law and get into the position of being com^ 
pelled to explain to the Frenchman, to the Belgian, and to the Italian 
that they are to be our guests, why we thought it necessary to do this^ 
and to tell them, '* although we have made this change, you have 
got just as much protection as you had before; it was a matter of 
taste, and we think we should do this to gratify some of our frienda 
in the United States," you have immediately placed upon the State 
Department of the United States the burden of defending itselt 
against the suggestion which may not be expressed, but which, never^ 
theless, would be held, that there is an international bad faith here 
in its dealings with the foreign Governments, and that upon the 
whole we have extended something and then have taken it back 
under some guise which they do not exactly understand and which- 
' we can not very plainly and convincingly explain ; and upon the 
whole maybe we had just better let this thing go and shoulder it^ 
and that is the end of it. 

We do not want to place our country in that position, and I think 
that national pride should ra;ther tend to urge us to let this law 
•stay as it is, unless by positive argumentation and concrete ex- 
ample it can be shown as a matter of fact that a real wrong will 
be done to an American citizen or to an American manufacturer, ancl 
I do not believe it can be done: 

I thank you. 

The Chairman. Mr. Bulkley, if you care to be heard, you might 
address the committee now. 

STATEMENT OF HON. ROBEBT J. BTJLKLET, MEMBEB OF CON- 

OBESS FBOM OHIO. 

Mr. Bulkley. Mr. Chairman, those who propose any legislation 
rightly bear the burden of proof that the legislation is desirable^ 
In this case I think the burden is very much heavier than usual, be^ 
cause of the facts that have been so well stated by those who have 
argued against the adoption of any amendment to this law. 

The Kahn Act, however bad it may be, has been passed, has been, 
communicated to foreign Governments, and I am perfectly free to 
admit that any change that is made in it will be embarrassing to ex^ 

Elain to foreign (jovernments. I do not undertake in any way ta 
elittle the Panama-Pacific Internationl Exposition. I think it is 
a great internationl fair, in which all of use are and ought to be 
interested, and I think it is the duty of all of us, as legislators, to. 
weigh properly the interests of that exposition in considering any- 
legislation which may in any way affect it. 

Mr. McKenney made some remarks about the pending legislation, 
being pressed in order to save somebody's face. I have no idea that 

he referred to me 

Mr. McKiNKEY. I assure you I did not. 

Mr. Bulkley. I take it that you did not, but let me advance this 
consideration : It seems to me that if the legislation which is proposed 
can not stand upon its merits, those who propose it will gain very 
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little fame by having it enacted into law. I am sure that so far as my 
name is connected with it, I will consider it a favor and a protection 
to me if you will kill off any part of it that can not stand the testj of 
reason, and all of it if none of it can stand the test of reason. I am 
sure I would rather have it die now than have my name connected 
with a law unnecessarily damaging the San Francisco exposition. 

So much for any undue pressure or any obstinacy in pushing this 
legislation. 

I think that some overstatenlents have been made as to the possible 
effects of the Kahn law. Those, I take it, were made in good faith. 
As a matter of fact, I want to confess that at the outset I was ap- 

})rehensive of certain bad effects which might flow from the Kahn 
aw, which I think have been entirely explained by the gentlemen 
who have appeared here — ^Mr. McKenney and Mr. Townsend. I 
think that the Encyclopedia Britannica case is in point, as applied 
to certain objections that have been raised against the Kahn law, and 
I think that it will form some measure of reassurance to manufac- 
turers in this coimtry. 

I do not think that anything I said in my opening statement was 
so extreme that I need to i-etract it. I did not say that the law was 
unconstitutional. I did not attempt to say just how far the bad effects 
of the Kahn law would go. What I said was that the law was erf 
doubtful constitutionality, and that it would have certain serious 
effects. Those things I still believe. 

And it seems to me that when we are considering the embarrass- 
ments that may come to the Nation and to the State Department in 
explaining any change in this law, we should also weigh the embar- 
rassments that might possibly follow from allowing the law to remain 
unaltered. The embarrassment which the Sti&te Department would 
experience in explaining a change in this law now, 1 think, would be 
generally admitted to be slight in comparison with the embarrassment 
that would be placed upon the State Department if this law should be 
held unconstitutional, if it should ultimately prove that the advan- 
tages which we have by all seemingly proper authority offered to 
those foreign exhibitors should in fact pro\'e to be worthless. 

There is also this consideration : This law will create a precedent. 
If we attempt to give patent protection in this law, we shall be em- 
barrassed in all future time with respect to that, and it will be diffi- 
cult ever again to offer any less protection than we are offering at 
this time. That is an embarrassment that the managers of this par- 
ticular exposition do not have to take into consideration, but it is an 
embarrassment which the State Department should take into con- 
sideration and which we, as legislators, in the interest of the Nation 
and the interest of the future, should take into consideration. The 
attempt to protect patents of utility by reason of their exhibition at 
international expositions is, I believe, entireh'^ without precedent. 
We are doing something that certainly we have never undertaken 
before, and I believe no nation has undertaken before. It is a posi- 
tion that will be difficult to recede from, whatever difficulties it may 
get us into. 

As to the constitutionality of this act, it seems to me that Mr. 
McKenney *s argument that it tnay be supported upon the theory of 
the general sovereign powers of the Government must ha^T been 
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before the court when the Trade-Mark cases were decided, und it 
seems to me that that decision effectually disposes of his ftfgtiment 
that the general sovereign powers of the Government may be invoked 
to do that which is unconstitutional with respect, at least, *o trade- 
marks. I believe Mr. McKenney's argument on that point Would 
have been equally applicable to the Trade-Mark cases, which I hope 
every member of this committee has read. I believe that the constitu- 
tionality of this legislation may, however, be supported by a consid- 
eration that does not appear in the Trade-Mark cases. The protection 
which is here proposed to be granted is made dependent upon the 
importation of articles from abroad, and, therefore, necessarily for- 
eign commerce is implied, and in fact required, as a condition prece- 
dent to the protection. Whether that will save the constitutionality 
of the act or not seems to me somewhat doubtful, although I tliink 
that is the strongest gi'ound upon which constitutionality can be 
saved, because you will remember that in the Trade-Mark cases thei'e 
was no showing whatever that the property to be protected was only 
that which is used in interstate or f orei^ commerce or commerce with 
the Indian tribes, and the court rested its decision upon that bf^is. 

Now, in this law there is a showing, a superficial showing, of for- 
eign commerce, and it seems to me that that, taken in connection with 
the duty of a court to resolve a doubt in favor of the constitutionality 
of a statute, might support the constitutionality of this act; and I 
will not venture that it would not hold his law to be constitutional. 
I do think, however, that it is doubtful, because, it seems to me, that 
clause 8 of section 8 of the Constitution, specifically giving to Con- 
gress the power to secure' to authors and inventors exclusive rights 
to their own writings and discoveries for limited times, would inhibit 
the giving of exclusive rights in such property other tlian to authors 
and inventoi-s. It would seem to me, in other words, that if there 
had been no such clause as that in the Constitution Cx)ngres>? might 
have presumed to enact such legislation, based upon the general wel- 
fare of the Nation, but inasmuch as there is such a specific clause in 
the Constitution, it seems to me doubtful whether Congress may go 
beyond that power specifically granted by some roundabout methods 
such as here proposed. 

Let me turn a moment to the constitutional argument in the brief 
submitted by counsel for the exposition company and call attention 
to several things that seem to me incori-ectly stated. On page 34 of 
that brief it is said : 

For patents, copyrights, etc., the net must be ns»uiued to hiive the aime 
constitutional foundations thnt the St. Ix)uis exposition act had. 

Of course that is obviously not true, because the St. Louis exposi- 
tion act provided for protection to authors, and therefore was strictly 
within the constitutional power given in clause 8 of section 8. 

Again, on page 35, it seems to me there are some 

The Chairman. Mr. Bulkley, may I ask you a question ? 

Mr. BuLJCiJ-^Y. Yes, indeed. 

The Chairman. If it will not interrupt you. 

Mr. BuLKi^Y. No; it will not. 

The Chairman. I am afraid I will forget it. You say the St. 
Louis statute provided for the protection of authors ? 

Mr. Bui^KLET. Yes. 
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The CuAiRMAK. What did it do about patents and inventors? 

Mr. BuLKLET. Nothing. 

The Chaibman. It escaped my memory, although I had read that. 

Mr. BuLKLEY. It seems to me that all of the statements numbered 
'' firet. second, and third " on page 35 of the brief — which statements 
are tne basis of the constitutional argument — are all incorrect. 
First, it says : 

The Kahn Act is specifically dt»sigued to protect foreign exhibitors exhibiting 
at the exposition. 

That may have been the psychological intent in the author's mind, 
but that is not the language of the act. The act says that the pro- 
prietors, whether foreigners or not, shall be protected. 

Mr. McKenney. They have to be foreign exhibitors. 

Mr. BuLKLEY. Not within the language of the act. 

At this point let me remark that Mr. Kahn says it is under the 
rules of the exposition. I want to call attention of this committee 
to a contention which Mr. Townsend made to me privately, and 
which, I believe, he has not put before the committee. He contends 
that the rules of the exposition are part of the law. I wanted this 
statement to be considered by you. I presume that Mr. Kahn con- 
tends that 

Mr. Kahn. I think so. 

Mr. BuLKLEY. But I do not think any lawyer will say that the 
rules of the exposition can be a part of the law, unless that lawyer 
is trying to get away with some particular thing. 

Mr. Kahn. Will the committee indqlge me just a moment? 
[Laughter.] This act does not put itself int^ force; it does not en- 
force itself. It must be by an administrative officer; and does the gen- 
tleman contend that an administrative officer putting it into force, 
pointing out what shall be satisfactory evidence to nim of certain 
other things, can not make rules and regulations governing the 
matter? 

Mr. BuLKLEY. The administrative officer can only make rules and 
regulations within the language of the act, and, furthermore, I deny 
that the officers of the exposition are administrative officers. The 
only administrative officer provided is the commissioner's assistant 
at San Francisco. 

Mr. Kahn. But, does not the gentleman know, that the exposition 
company itself keeps out a large line of exhibits because there is no 
room for them, and does not allow them to come there, by its rules 
and regulations, and that all exhibitors who come there and who 
want to conform to that act have also to conform to the rules and 
regulations of the exposition company? 

Mr. BuLKLEY. I am just going to discuss that very proposition a 
little bit later, but I want the committee to understand this conten- 
tion — I want to emphasize the contention now made that the rules 
of the exposition are a part of the law, because I think that is an 
expression of their desperate situation. [Laughter.] 

Now, second, it sav"^ here that — 

It refers to aiul protects cmly the forelj;n proprietor of a trude-mark protected 
by foreign reglptrntloii wbo intr<idii<-es into this country goods produced abroad 
l)earlng this trnde-mnrk and'hy exhihlticm t^ecnreB a remission of tlie ** customs 
rtntios." being Inherently an iTU-ident *»f foreign commerce. 
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The act is not confined to foreign proprietors nor is it confined to 
goods produced abroad. It says goods must be imported, but it does 
not say they must be produced abroad. 

The third statement, on page 35 of the brief, is : 

Iuiix>rtation neeesgarily meiiiis '' transportation," and transportation is also 
another form of commerce. 

Of course, transportation may or may nut be a form of commerce, 
but it certainly is not necessapily a form of interstate or foreign com- 
merce, which would l>e necessary to bring the law within the Con- 
stitution. 

So that, to sum up what I have to say about constitutionality, I 
disagree almost in toto with what the gentlemen have contended on 
that subject, but I believe that there is a reason which they have not 
advancea that the act may be constitutional, though I think that is 
doubtful, and we have the opinion of excellent lawyers to the effect 
that it is not constitutional. I suppose it will be admitted that the 
matter is at least in serious doubt. 

Assuming that the act is constitutional, let us see what the effect 
of this legislation will be with respect to protection to foreign ex- 
hibitors. I suppose that we ought to begin by a little consideration 
of what work our own Patent Office performs. Our law is that the 
inventor of something new and original is entitled to an exclusive 
right to use it. We require that one claims such a right must submit 
it to the Patent Office. Why is that? That is so that the Patent 
Office may weed out all of those claims which do not constitute in- 
vention. A patent has been described as a license to a lawsuit. As a 
matter of puolic policy, we do not want to have any more of those 
licenses outstanding than are justified by some reasonable opinion 
that the subject matter claimed is an invention. Some nations issue 
those licenses without any investigation whatever. In France you 
can get a patent as a matter of course. I have a letter from the 
Commissioner of Patents, inclosing a translation of the French patent 
law, which I handed to Mr. Morrison, and which I hope he will insert 
in the record, to show that that is so. Our policy has been that a 

Eatent, even after it has been passed upon by the Patent Office, may 
B contested for lack of originality. 

Mr. Morrison. May I suggest that you put that into the record in 
your own way? 

Mr. BuLKLEY. Then, I will ask that this letter from the law ex- 
aminer of the Patent Office, with inclosures, be inserted in the record, 
to show the French and Belgian law on this subject. 

(The documents here submitted by Mr. Bulkley are as follows:) 

Department of the Intebiob, 
United States Patent Office, 
Washington, D. C, January 26, 19H. 
Hon. Robebt J. Bulkley, 

House of Representatives, Washington, D. O, 
Mt Deab Sib : I Inclose herewith copies of translations of the first paragraph 
of section 11 of the French patent law of 1844, which provision is still in force, 
and of article 2 of the Belgium patent law of 1854, which provision is still in 
force. 

Very truly, yours, 

R. F. Whitehead, Law Examiner, 
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FBAMGE — ^LAW OF 1844. 

Ajw, U. Patents applied for in due form will be delivered, without previous 
examination, at the risk and peril of the applicants, and without guaranty 
either of the reality, novelty, or merit of the Invention, or the accuracy or 
exactness of tJie specification. 

BELGIUM — ^LAW OF 1854. 

A8T. 2. Patents will be granted without previous examination at the risk and 
peril of thjd applicants, without guaranty eitlicr of the reality or of the novelty 
or of the merit of the invention, or of the correctness of the description, and. 
without prejudice to the rights of third parties. 

Mv. Kahn. Would it interrupt you if I should ask a question right 
there? 

Mr. BULKLEY. No. 

Mr. Kahn. Then I take it that the French law is pretty much 
like our own in granting 'patents to inventors? 

Mr. BxTLKi^y. The French law is entirely unlike our own, in that 
patents are issued without any examination whatever. 

Mr. Kahn. Yes; but to maintain it you have got to pr(>tect it in a 
lawsuit. 

Mr. BuLKLEY. I understand that that is true. Our* own patents, 
in order to be valid, must protect an article which really constitutes 
invention. They may be contested in court after they have been 
issued by the Patent Office. In other words, after the Patent Office 
has expressed the opinion which it does express by issuing a patent, 
that that which is submitted does constitute an invention, the case 
may still be contested in the courts. 

But the Patent Office serves a great public purpose, because it pro- 
tects the public and the manufacturer against mdiscriminate suits 
for infringement, against indiscriminate claims for royalties. It 
confines the claims to those which the Patent Office has held to have 
a reasonable chance of being sustained as new and original inventions. 

What effect will the Kahn Act have upon American industry? As 
is not denied, the French law allows patents as a matter of course. 
That means that upon registration of any French patent at San 
Francisco the person registering such patent has the right to sue in 
our courts for infringements. Whether the right to an injunction 
can be maintained or not is a fjuestion for the court to decide after- 
wards. 

Mr. Morrison. May I ask you a question in that connection? 9 

Mr. BuLKLEY. Yes. 

Mr. Morrison. Bearing in mind the language of section 2, assum- 
ing that the officer at San Francisco is presented with a certificate 
under the Fi-ench law, will he be authorized by section 2 to place it 
on file and issue his certificate, keepir)g in mind that the man who 
presents this evidence must be the proprietor of a certificate protect- 
ing a manufactured article imported for exhibition and exhibited? 
The real point 1 had in mind is, would a certificate issued by the 
French Government be a certificate protecting an article within the 
meaning rf this law? Does it prnte<*t them within the meaning of 
the law^ 
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Mr. BuLKLBY. I do not know whether it protects them within the 
law or not, but the French patent on its face does not protect; the 
French patent is issued under this sftitute : 

Patents applied for in due form will be delivered, without previous examina- 
tion, at the risk and peril of the applicants, and without guarantee either of 
the reality, novelty, or merit of the Invention, or the accuracy or exactness of 
the specification. 

I presume that Mr. Kahn would contend that the commissioner 
could make regulations for the enforcement of the law which would 
require a foreign applicant for registration to show that his foreign 
patent in fact protects him under the foreign law. 

The Chairman. There is the call of the House, and we will have to 
adjourn. 

Mr. BuLKLEY. I have some rather important things I would like to 
add, if the conmiittee will permit. 

The Chaibman. The committee will adjourn until 10.30 o'clock 
to-morrow morning, when we will be glad to hear you further. 

(Whereupon, at 12.26 o'clock p. m., the committee adjourned to 
meet to-morrow (Saturday), January 31, 1914, at 10.30 o'clock a. m.) 
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Committee ON Patents, 

House OF Representatives, 

Wdshingtoiij D. C, Januaty 3l, 1914, 

The committee met at 10.30 o'clock a. m. 

Present: Representatives Oldfield (chairman), Morrison, and Paige. 

The Chairman. You may proceed, Mr. Bulkley. 

STATEMEITT OF HOJT. BOBEBT J. BXTLKIET, HEHBEB OF GOV- 

OBESS FBOH OHIO— Besnmed. 

Mr. Bulkley. In commencing my statement yesterday I expressed 
the opinion that the Kahn Law clearly ought not to be altered, unless 
a perfectly clear showing can bo made that very serious dangers con- 
front the American manufacturers by leaving that law on the statute 
books. I think nobody wants to damage the exposition, and. every- 
body realizes that, however bad the law may be, there is embarrass- 
ment in changing it. 

I discussed very briefly the constitutionality of the measure and 
came to the conclusion that, in my opinion, it may be constitutional, 
although I regarded that as decidedly a doubtful question, and as an 
element of danger in our relations with foreign governments, because 
the embarrassment of having this law declared unconstitutional 
would be vastly greater than any embarrassment which can follow 
from an alteration of the law at this time. 

I had just begim to enumerate the disadvantages which the Kahn 
law, if left on the statute books, will impose upon American pro- 
ducers. Perhaps I had better begin that over again. 

First, then, under our law, patents can be granted O'^ly in case 
novelty is shown. The novelty must be such as to const'tute inven- 
tion. If an application for a patent is finally rejected, the claimant 
has no rights as against the public. But if the patent is issued, the 
patentee may still be required to show in court that the subject 
matter of the patent was so novel as to constitute real inver tion. It 
has been said that a patent is a license to commence a lawsuit. It is, 
therefore, important to industry that such licenses should not be 
indiscriminately issued and should always be based upon real inven- 
tion. In rejecting claims not so based the Patent OflSce protects 
all parties against useless litigation, which is an unnecessary tax on 
business. 

The Kahn law opens wide the gates for the issue of licenses to brir^g 
lawsuits. It must be remembered that many applicants for patents 
are dissatisfied with the rejection of their claims. The Kahn law 
provides a way by which tnese rejected and dissatisfied applicar ts 
may bring their cases into court, i his can not fail to be a nandicap 
to American industry. 

231 
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What 1 mean is simply tliis — that an applicant having pressed his 
claim to the limit in the Patent Office and liaving been refused a 
pater t under our present law has no chance to go out and even 
threaten an American manufacturer. Under the Kahn act, anyone 
dissatisfied with the rejection of his claim in the Patent Office may 
register his patent in France, register his French patent in San Fran- 
cisco, and go 'ahead and try out in the courts that which the Patent 
Office has already held is no good. If it be answered that he could 
not succeed in such a case, that the Patent Office having disallowed 
his claim it must have done so for cause, and that the same cause will 
appear in court and the patent ynll be held invalid, I will say that 
tnat does not answer the proposition. So long as the claimiant 
believes his claim was unfairly rejected — and many of them do — and 
so long as he is willing to sperd his money in litigation on the propo- 
sition, he will compel somebody else to spend money in defencung it, 
and the American manufacturer is deprived of the protection which 
the Patent Office gives him by disallowing these applications. We 
all remember the Selden patent. How many American manufac- 
turers paid royalty on the Selden patent? How much money was 
spent in litigation over the Selden patent? It was ultimately held 
invalid, but that does not answer the proposition. It was a great 
tax on American industry because it compelled a large number of 
people to pay royalty on what was not properly patentable, and it 
compelled many American manufacturers to spend money in litiga- 
tion which did not get them ahead in any way. So it is not an ade- 
?uate answer to say that these rights wdl be held invalid in court, 
n any case, the possible cost of litigation as the result of this is a 
menace to American industry. 

The second point is that not only will the additional number of 
patents in existence handicap industry but the situation will be 
aggravated by the uncertainty of the rights protected. Lawyers 
will have to lie called in to determine the meaning of patents issued 
in many strange languages; and there is no certainty whether the 
scope of the protection is to be limited to that whicli an American 

Eatent would have, or whether we are importing for enforcement 
y the courts the patent laws of an indefinite number of foreign 
nations. Mr. McKenney clearly takes the latter view, as he states 
unequivocally that the protection proposed to be granted patentees 
by the Kahn law exceecls that which tney could get under American 
law. If Mr. McKenney is right American manufacturers may well 
view this law with alarm. And the mere possibility that he might 
be right is sufficient to justify the repeal oi the law. 

I do not know that that needs any further elaboration. The 
question arises as to what protection a French patentee, for exam- 

Ele, having registered his patent at San Francisco, will get. Mr. 
[cKenney says his protection will not be limited by what ne could 
get under American law; he has got something more, according to 
McKenney, than the American law would give him. The American 
law, if ho had an American patent, would simply permit him to bring 
a lawsuit against an infringer and try out in court the question as 
to whether the subject matter of his patent constituted invention. 
If he claims the same right under a French patent, registered at 
San Francisco under the Kahn law, he may try out in court against 
an infringer the question as to whether the subject matter of his 
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patent constitutes invention. Then, he is not granted anything more 
than he could get under the American i)atent law. 

The Chairman. Mr. Bulkley, may I ask a question right there ? I 
dislike to do it, because I am afraid it will interrupt your argument. 

Mr. Bulkley. I will be very glad to have you do so. 

The Chairman. Under this Kahn Act, a Frenchman; for example, 
which you are using in your discussion now, would be permitted under 
the Kahn Act to not onlv ship what he exhibits at the fair — and I 
take it that he would exhibit many of the same articles, if it is a matter 
of exhibition, and after three years after the fair closes that he can 
ship any of those exhibited articles of that particular kind in this 
country and sell them to our people, under this act ? 

Mr. Bulkley. I do not thmk this act has anything particularly 
to do with that. I think if his articles are such that tney do not 
infringe existing patents in this country that he can clearly make 
and sell them regardless of this act. I suppose the question would 
be whether this act would give him any exclusive right. 

The Chairman. That is what I mean. 

Mr. Bulkley. In that connection. 

The CiiAiRMAX. Will this Kahn Act permit him to do that thing? 

Mr. BULKI.EY. Of course the act docs not say in terms, and one of 
the objections that I have to the act is that it is not sufficiently 
definite, but it seems to me it is perfectly idle to suppose that the act 
only protects an exhibitor against the copying of the exact article 
that ne had at the fair, and that it would not protect him against 
the copying of duplicates of that article which might be imported 
afterwards. It seems to me that in order to contend that the pro- 
tection has any substance at all you would have to say that he is 
protected against the copying of duplicate articles of those which 
were exhibited. 

The Chairman. For the time- three yeai-s? 

Mr. Bulkley. I do not think the law says that clearly, but I think 
that is what it means, because otherwise it would be clearly idle. 

The Chairman. Some one said here that they ought to be permitted, 
after the fair is over, to sell these goods that they brought here, and 
that they should not be infringers, rather than to have to ship them 
back, oomeone made a statement like that, as though that was the 
purpose of the act— to permit them to get rid of their goods; exhibit 
them and then sell them, rather than to have to ship them back. 

Mr. Bulkley. I think that is rather poderous legislation, to 

{provide merely for their selling such goods as they may send to the 
air. I think really if they are protected at all they must be pro- 
tected more than that. 

Mr. Morrison. Let me ask you a question right there, Mr. Bulkley: 
Is it not true that if you leave out of account altogether the question 
of patents, that the French manufacturer has the unlimited right 
now to manufacture, import and sell? 

Mr. Bulkley. Oh, there is not any doubt about that. 

Mr. Morrison. So that what this law does is to give to him for a 
limited time rights that are at least in the nature of the rights con- 
ferred by letters patent, and that the point to that is that it gives 
him the right for the limited period to exclude others from competing 
with him in the American market in the sale of his goods 1 
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Mr. BuLKLEY. I think that is the point of it; I think that is what 
the scope of the law must be intended to be. 

The Chairman. And, of course, when they begin to sell they must 
pay the duty ? 

Mr. Bltlkley. Oh, yes, they must, when they be^n to sell, pay 
the duty. This has nothing to do with the remission of customs 
duties. The exemption of customs duties in the first section of this 
act is only for exhibition purposes. Even those articles imported 
for exhibition purposes, if they should be subsequently sold, must 
pav the duty. This would not have any effect on that at all. 

1 was trying to find out what is the limit of the protection which 
would be afforded to a person claiming by registration of a foreign 
patent at San Francisco, and I say that if he has merely the same 
right as the American patentee, and if his whole claim to protection 
may be upset by showing that the subject matter of his claim does 
not constitute invention, then he has no right that ho could not have 
obtained under American law. but Mr. McKenney explicitly said 
yesterday that in his opinion this statute does give tne proprietor of a 
foreign patent a right m excess of that which he could nave obtained 
under American law. If that is so, then what is that right ? If Mr. 
McKenney is right, then the foreign proprietor will not necessarily 
have to show that his claim constitutes invention. Where, then, 
shall we draw the line, unless we give all the protection that the 
foreign patent might have given him ? Shall we import the French 
law, and say that he shall have such protection as he would have had 
under the 'French law? Or shall we say that he has an absolute 
monopoly, regardless of whether his patent afforded him any real 
protection under the French law or not ? 

Mr. McKenney does not state the rule by which he w^ill limit the 
protection that a foreign exhibitor may acquire under this act, and I 
do not think that any lawyer could, in candor, state a rule so to limit 
it under this act, because the act does not carry any hint of what the 
limit shall be, and the very uncertainty of it will be the source of no 
one knows how much litigation and useless expense. 

If Mr. McKenney is wrong, my argument has less force. That is 
to say, if we can upset the rights of a foreign claimant by showing 
that his claim does not constitute invention, then we will not have 
so great embarassment, but w^e will necessarily have to try it out in 
the courts to find that that is so, and so there wiU be some cost at the 
best. 

Mr. Morrison. May I ask this question, calling for an opinion 
rather than a fact : If the Kahn law is based upon the article of the 
Federal Constitution which gives to Congress the right to give to 
inventors the exclusive use for a limited time, then we know what the 
limitations are: is not that correct? 

Mr. BuLKLEY. Exactly. 

Mr. Morrison. If you assume, however, that this law is not based 
upon that provision of the Constitution, and that it is valid as an 
exercise of the general sovereign power of the Nation, have you any 
means of knowing what the limitations will be ? 

Mr. BuLKLEY. In that case I do not know of any rule to fix the 
limit. I think it is an absolutely new question and an unnecessary 
question to raise; and, furthei-more, I do not think that this law can 
possibly be sustained under that specific power to give to authors 
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and inventors the exclusive right to their inventions and discoveries, 
because it does not siLy on the face of the act that the protection is 
limited to authors and hiventors. 

Third, our Patent OflSce refuses protection upon what are known 
as obvious mechanical adaptations, regardless or whether or not they 
are new, and regardless of whether or not they have heretofore been 
used in this country. This is on the ground that such adaptations 
do not amount to invention. It would clearly be a handicap to in- 
dustry if the right of manufacturers, freely to make obvious mechani- 
cal Adaptations, should be curtailed by allowing the first person who 
happens to file a claim on an obvious adaptation to exclude all others 
from using it. Yet Mr. McKenney contends that under the Kahn 
law foreign patents covering what is new shall have protection here, 
no matter how obvious the subject matter might be. Such an idea 
is so unprecedented that it is impossible to predict how much damage 
might be done to our industry. I mean by that, that there has never 
been any attempt to enforce m the courts an exclusive right in an ob- 
vious mechanical adaptation. Perhaps I should limit that and say 
there has never been any successful attempt. The court will upset 
a patent based on an obvious adaptation, even if it is passed by the 
Patent Office. I do not know whore Mr. McKenney gets his authority 
for sajdng that under the Kahn law that which is new will be pro- 
tected. If it is true that what is new may be protected, regardless 
of whether it constitutes invention or not, we have clearly taken 
away from the American manufacturer a right which he now en- 
joys, namely, to make these obvious mechanical adaptations without 
asking the leave of any one. We have made it necessary for him to 
ascertain whether or not it may be infringmg some right based on a 
foreign patent. 

Fourtli. The pei-son sued for infringement of an American patent 
may set up in defense that the subject matter of the patent was in use 

f>rior to the date of the patent. If a prior use be shown, the patent 
alls, because the prior use establishes that the patent was issued on 
something which was not new and original with the patentee at the 
time of the issue of the patent. In such a case the patent is of no 
effect and its subject matter is public property. 

The defenders of the Kahn law rely upon the Encyclopedia Britan- 
nica case to protect American manufacturers against the extreme 
severity of the language of the Kahn law. Admitting that this case 
has an important bearing, let us not overestimate its effect, but realize 
that the defense which it allows is distinguishable both in its nature 
and in its effect from the defense of prior use in ordinary patent 
litigation. 

In defending against United States patents, prior use by any one 
may be shown; in defending against Kahn law rights under the 
Encyclopedia Britannica decision, prior use must be by the defendant 
himself. The effect of a successful defense differs in this way: 
Showing prior use in an ordinary patent case destroys the patentee's 
claim altogether; the showing of prior use by the defendant in a Kahn 
law infringement case would exonerate the defendant from the charge 
of copying, but would leave the grantee of the exposition protection 
all his rights against the public generally. 

Fifth. There is no limit to the duration of the rights impliedly 
granted by section 2 of the Kahn Act or of the inhibitions specifically 
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imposed by section 3 of said act, except three years after the close of 
the exposition. An American patentee whose patent rights expire in 
1915 may thus have the tei-m or his patent extended to the end of 1918 
by complying with the Kahn law, provided he is so fortmiate as to 
have foreign protection on the same subject matter. It is a mere 
gratuitous extension of a monopoly without tbe corresponding benefit 
to the public of being shown anything new. Of course it would not be 
doubtful that a general three-year extension of all existing patent 
rights would impose a handicap on American industry, and it must 
follow that the Kahn law permitting an extension of three years on 
some patent rights is a handicap pro tanto. 

Some have said that the term of the patent monopoly is not too long. 
Some have said that it ought to be longer, in order to encourao;e 
American inventions and the disclosure of new and original matter by 
recording in the Patent OflSce. I am not quarreling with these 
contentions, but I want to point out that they have no bearing on 
what I am saying at thepresent time. What is patented now has 
already been disclosed. We can gain nothing more from the holders 
of existing patents by allowing^ them a longer time. Therefore* the 
extension of time of any existing patent is a mere gratuity to the 
patentee, and is not accompanied by any corresponding benefits to 
the public. 

If it be deemed a public benefit that people should exhibit at San 
Francisco, that may be a good consideration, so far as it goes. If 
you want to say that we will pay people for exhibiting in San Fran- 
cisco by extending the terms of their patent rights, do so; but do not 
do it on the theory that the public is being shown anything new. I 
call to your attention that tne defenses which the defenders of the 
Kahn law say might be set up against these Kahn law rights would 
not apply in the case of the proprietor of an American patent reg- 
istering a foreign patent in San Francisco for the purpose of gainmg 
additional time for his monopoly. That, then, would delay for three 
years the right of American manufacturers to appropriate to their 
own use that which the inventor bargained should oe open to public 
use at the end of a certain limited time. 

Similarly, proprietors of American rights may reenforce their exist- 
ing rights by complying with the Kahn law. Let me illustrate it 
in this way: Suppose I have a patent, which I claim some one else 
is infringing. I bring an action against him for infringement, and 
at the same time oflPer to license him on a royaltj basis. He thinks 
that he is not infringing nay patent, defends against my suit, refuses 
to pay the royalty which I have asked. Suppose, now, that I am 
permitted to go to France, get a patent on the same thing, register it 
m San Francisco, and then avail myself of the more extreme penalties 
provided in the Kahn law. Suppose I say: 

Now, if you are found to be infringing this article, you will have to go to jail; you 
will be subject to fine and imprisonment, but I will still offer you the same terms of 
royalty. 

Will not that be an advantage to me ? Will it not make on addi- 
tional reason for the defendant who honestly thinks he is not infring- 
ing at all to pay a royalty which he thinks ne ought not to pay ? Is 
it not intimiaating the man who believes that he is doing what he has 
a right to do ? I understand perfectly well that there are some gentle- 
men who say the patent law ought to be made more stringent and that 
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infringers of patents ought to go to jail, and I understand Mr. Kahn 
thinks so, but that is clearly not the policy of this Congress or of this 
comniittee. If it were, we would have such legislation. It is within 
jrour province now to propose a law which will send all infringers to 
mil. You do not do it, bectluse you will not stand for it and you 
know the Congress would not stand for it, and yet you propose to allow 
these proprietors of foreign-patent rights, whether they be American 
manuiacturers or foreign manufacturers, to come in and enforce these 
extreme penalties. 

The Chairman. If it was possible to discriminate in such a way 
as to actually locate the man or corporation who was willfully and 
knowingly stealing a man*s invention, I think that in cases like 
that there ought to be some criminal penalty. 

Mr. BuLKLEY. I understand your distinction, and I am not sure 
I would not do that with you; but you are not proposing any means 
of distinguishing, nor does the Kahn Act propose any means of 
distinguisning. So that what I say holds perfectly true; you 
would not consent that the penalties of the Kahn Act should be 
extended to a general patent law, without such a discrimination as 
that which you propose. 

The Chairman. No. 

Mr. BuLKLEY. Yet the Kahn Act has accomplished that very 
thing in favor of proprietors of foreign protection, and it is absurd 
to say that there is no danger in this for American manufacturers. 
The American manufacturer will be intimidated by that very proposi- 
tion. 

Counsel for the exposition company seem uncertain whether the 
branch patent office proposed to be created is responsible for pa.ssing 
on the novelty of the subject matter presented for registration. 
Mr. Townsend contends that the proprietor of foreign patents is 
entitled to registration as a matter oi course; but Mr. McKenney 
stated, in answer to a specific question, that registration should be 
refused to a trade-mark known to be used in this country. Mr. 
Morrison asked him a specific question whether it would be possible 
for some one to register the winged foot, the emblem of tne New 
York Athletic Association, in France for a line of athletic goods, 
bring those athletic ^oods bearing that trade-mark to San Francisco, 
comply with the Kann law, and for three years be entitled to con- 
tinue to use that trade-mark on a line of athletic goods in this country, 
and Mr. McKennev indicated in reply to that that if he was in charge 
of that office at San Francisco he would deny the registration to 
such a trade-mark, on the ground that he knew it had been used 
in this coimtry. 

The right to registration can not depend upon what the officer in 
charge of the branch office happens to know aoout prior use. Either 
it is his duty to issue registration certificates as a matter of course, or 
else it is his duty to satisfy himself that the subject matter before him 
is new and original. If Mr. Townsend is right, the branch patent 
office will be issuing countless licenses to sue and harass American 
industry; if Mr. McKeimey is right, the branch patent office will have 
to pass on questions as dimcult as those which tne main Patent Office 
finas trouble in solving. If that branch office has got to pass on the 
newness and originahty of the subject matter that is presented for 
registration, they have got exactly the same job that you have cut 
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out for the main Patent Office here, and you are proposing to do it 
with a man and clerk out there, which is quite impossible as a matter 
of administration. 

I do not think it can be so intended. I think that Mr. Townsend 
must be right about the proposition that the proprietor of a foreign 
patent is entitled to registration, regardless of whether his subject 
matter is new and original or not. 

In that connection, by the way, Mr. McKenney made what I 
thought was a very extraordinary statement about trade-mark prop- 
erty. In answer to Mr. Morrison's question, he said that trade-marks 
ought not to be registered unless they were new and original, unless 
the importer of the trade-mark property had brought something over 
here to show us that we had not Known before. Or course, the nature 
of trade-mark property, as this committee understands, aoes not de- 
pend in any way upon newness or originality. The point of protecting 
a trade-mark is that a second party shall not be permitted to pass on 
goods which appear to be goods ojf a first party. It does not depend 
on newness or originality^, nor is the showing of a new trade-mark any 
advance in science and art. Trade-marks, as you know, arc trifling 
things, sometimes even silly things. They may be perfectly good as 
trade-marks, for the pun)ose of showing that the goods are the goods 
of A rather than the goods of B ; but to sav that they should constitute 
invention or that they should add anything to our science or art is 
absurd, and the property is not based on any such theory at all. 

Mr. Morrison. May I ask you a couple of questions in that con- 
nection, not a fact, but an opinion? Assuming that the duties of 
the man in the office at San Francisco are merely ministerial, and 
that whenever the proper proof is presented by the holder of a 
foreign trade-mark, he must register it and issue his certificate. 
Upon that assumption, let us assume also that the trade-mark being 
ottered. from a foreign country is identical with an American trade- 
mark duly registered for goods of the same descriptive properties. I 
have assumed that he must register and issue this certificate. The 
two questions I want to ask are these: First, would the Kahn Act 
entitle him to stop the use of that registered trade-mark by the 

{)resent American proprietor; second, if not, would it authorize the 
oreign proprietor to use it in this country, in competition with the 
present American proprietor? 

Mr. BuLKLEY. r do not believe it would do either of those things, 
although it might be a cause of litigation. I think that your first 
question is fairly within the rule of the Encyclopedia Britannica 
case, namely, that the foreigner coming here could not take away 
from an American that which he is already using in trade. It would 
also be repugnant to our common-law ideas of trade-mark property; 
and, besides, if the American manufacturer in such a case haa acquired 
a right in his trade-mark under our common law and reenforcea it by 
registration under the statute, as you have supposed, I do not believe 
that the foreigner could take that trade-mark property away from 
him, in any such easy manner as that. I think that would be 
impossible under our" Constitution to take a man's trade-mark 
property away from him any more than any other property. Whether 
the impossibilitv of doing that would result in declaring the law 
unconstitutional or not is a question, and I think there might be 



THE &AfiK BILL. 239 

some doubt about that, but I do not want to go back to the con- 
stitutional question. 

To pass on to the next point, seventh, the Commissioner of Patents 
believes that the officer in charge of the branch office should pass on 
whether the article on which protection is claimed is in fact exhibited 
at the exposition; counsel for the exposition company contend that 
the applicant is entitled to registration if he shows propnetorshij) of 
foreign protection and declares bis intention to exhibit the article 
protected. If the commissioner is right, each application for patent 
registration presents the question of whether or not the exhibited 
article is within the scope of the foreign pattot. This; question is 
the same as the difficult question of teheth6r k givftn Article infringes 
a given patent. The administration would be i!(rell nigh impossible. 

Let me amplify that. Suppose A sues B for infringing; his patent, 
and B says '*the article whicn I am making is Hoi an mf'.ingement 
because it is not within the scope of that patent. " That is a question 
that comes up in the courts all the time, and it is not an easy ques- 
tion to answer. The question is whether the article manufactured 
by B is within the scope of the patent owned by A. If the branch 
office at San Francisconas got to decide whether the articje proffered 
for exhibition there is within the scope of the foreign patent, it has 
got to decide that same question that is presented by a question of 
infringement or noninfringement. But the question is even more 
difficiilt because in an ordinary infringement case the question is 
whether the article in question infringes an American patent, while 
the commissioner at San Francisco might have to determine whethei 
the article in question is within tlie scope of the patent issued by 
France, Russia, G'-eece, or somer othe country. 

If the exposition lawyers are right, on the other hand, no defendant 
will be able to avail himself of the defense that the plaintiff 's exhibit 
at the exposition was not within the scope of the loreign patent on 
which suit is brought. Let me put a case here, without assuming 
bad faith on anybody's part: Supposing A is the proprietor of a 
French patent — let us not say ''French patent," because that raises 
the question whether the French patent amounts to anything. Let 
us say that A is proprietor of a German patent, which has been 
through a rigid prior examination and probably shows something that 
constitutes real invention. We will say that ne registers the German 
patent at the exposition, and on a form duly provided by the com- 
missioner, according to the procedure proposed by Mr. McKenney 
here the other day. On sucn a form he states that he will import 
and exhibit an article that is within the scope of that patent. Mr. 
McKenney says that the commissioner does not have to avsk anything 
at all about the exhibition of the article. He does not have to satisfy 
himself that such an article is really brought in and exhibited. He 
issues the certificate of registration based on a showing of proprietor- 
ship in a German patent, and on the statement of the claimant that 
he will import ana exhibit a machine, we will say, that is within the 
scope of that patent. Mr. McKenney says, then, that if the exhibitor 
does not, in fact, import and exhibit that machine, defendant in an 
infringement case could set up that fact as a defense. But such a 
defense can not avail much. Let us suppose, now, a case entirely in 

f;ood faith: Suppose the proprietor of a German patent does bring in 
rom Germany, and exhibits at San Francisco a machine which he, 
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in good faith, believes comes within the scope of that patent. He, 
in an action brought afterward for an infrmgement of his Kahn law 
right, in absolutely good faith, swears that he brought in that machine 
and exhibited it at San Francisco, and that it was within the scope 
of that patent. He can support that by the sworn statement of his 
partner and of his chief engineer, and the man that was in charge of 
nis exhibit at the San Francisco fair. And who is there to deny it ? 
Who is there that knows from an impartial standpoint whether that 
machine was within the scope of the foreign protection which he 
claims? The commissioner has not passed on it. Nobody in the 
interest of the public or in the interest of the American manufacturer 
has inspected to ascertain whether the machine exhibited was in fact 
within the scope of the patent or not, and so it is possible, with 
entire good faith, that a proprietor of a foreign right exhibiting at 
that fair may get that to which he is not entitled, and the defense 
which the exposition attorneys say. could be made is technically pos- 
sible, but practically impossible. 

To go on, eighth, those representing the exposition claim that the 
exposition company can protect American manufacturers by refusing 
to accept for exhibition any manufactured articles protected under 
foreign patents which are not in fact now and original. The Congress 
should never leave American manufacturers thus at the mercy of a 
private corporation. In any case the exposition company is not 
required by law so to protect American manufacturers, and if it 
can exclude exhibits on the ground that the subiect matter thereof 
is not new and original, it can also exclude exhibits on the ground 
that the would-be exhibitor is unwilling to pay the price which the 
exposition company may set upon these patent rights which it is per- 
mitted by law to sell. It may also exclude exhibitors on the ground 
that they are in competition with other larger exhibitors. 

I am not charging any bad faith on the part of the exposition 
company, but I am calling the attention of this committee to what is 
claimed by Mr. Kahn to be the right of the exposition compan}'- 
under the Kahn law, namely, to accept for exhibition such articles 
as they deem fit and to reject that which they do not deem fit. He 
says they will exercise that discretion for the purpose of protecting 
American manufacturers against improper claims on the part oi 
foreigners, but they are not required oy law to do that. They may 
use it for that purpose, or they may, so far as the law is concerned, 
use it for an absolutely contrary purpose. 

In any case, it Ls an absolutely inconsistent proposition for this 
Congress to place upon the statute books, or having enacted nich a 
statute by inadvertence, to leave upon the statute books, law which 
permits a private corporation having space in an exhibition for sale 
to sell patent rights, to sell the rignt to stop mamtfacturers from 
doing tnat which they might lawfully do under existing American 
law. 

Tlie peculiar manner in which these rights are granted in this law, 
leads us to another very strange result, which, so far as I have seen, 
has not been called to the attention of the committee. 

Section 2 does not confer upon claimants an exclusive right to 
make, use, and vend, which is the language of our general patent 
law. It indirectly gives them the ri^t, in another section, by 
making it unlawful, without the permission of the claimant of patent 
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protection, to imitate, copy, reproduce, or republish. That is all 
that is prohibited. It is not prohibited to sell that which has been 
reproduced, copied, or imitated. It is not prohibited to use that 
wnich has been pirated from exhibitors in the exposition. What, 
then, is the effect of the law? We must assume that there are some 
American pirates, but there are pirates other than Americans. There 
are some German pirates, I take it. Suppose your Frenchman exhibits 
at San Francisco, and in adjoining bootns is a German manufacturer 
in competition with him. The German is free in Germany to 
copy, imitate, reproduce, and republish, and your law does not 

Erevent him from selling his German goods in the United States, 
ut it prevents every American manufacturer from coming into 
competition. Therefore it discriminates in favor of foreign manu- 
facturers against American manufacturers. It is only the making 
of these goods that is prohibited by the Kahn law, not their sale or 
use. We may even go across the line into Canada and make the 
goods, in flagrant piracy of articles exhibited at San Francisco, and 
import them here, without coming within the inhibitions of the 
Eahn law. So that your Eahn law not only imposes imdue hardship 
upon American manufacturers, but it absolutely fails to do that 
which it set out to do, namely, to protect foreign exhibitors against 
piracy. If foreign Governments understand that proposition, it 
seems to me, that instead of opposing an amendment to this law 
they would be asking for it. I do not believe that any foreign gov- 
ernment is in the position of desiring to let pirates of other nationali- 
ties go scot free and protect only against American manufacturers. 

Another effect of that is this. We all know that many of the 
largest and most powerful American industrial corporations have 

filants abroad — have plants in Canada, in England, in Germany, 
f they see anything at the San Francisco Exposition that thej want 
to appropriate to tneir own use, they do not need to copy, imitate, 
reproduce, or republish it in this countrv. All that they need to do 
is to send an order to their own plant in England and Germany to have 
that thing made, and they can sell it freely in this country without 
violating the Kahn law. They have that advantage against the 
small American manufacturer who is building up American industry 
alone, and who is not fortified by the possession of manufacturing 
plants abroad. 

If this committee wants to be in a position of faiUng to remedy 
such a defect as that, I have nothing more to say; but, it is perfectly 
clear that this law does discriminate in favor of the foreign manu- 
facturers against the American manufacturers, and in favor of large 
American manufacturers against small American manufacturers, 
and that at the same time it absolutelv faib to protect the legitimate 
exhibitor against improper piracy of his intellectual or industrial 
property. 

Let me sum up, for the sake of having together all in one place, 
the Ust of damages which wiU result to tlie American manufacturer 
if the Kahn law remains on the statute books; let it be admitted that 
some of the fears that have been expressed by American manufactur- 
ers are not altogether justified; let it be admitted that, for the sake 
of making a strong argument, they have stated the strongest possible 
case they could have stated, and may in some instances have been 
somewhat overstated. I want to say that the American manufac* 
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urer who ha3 written in here to you and asked to have this law modified 
has not been mistaken in his attitude, even though he may have 
overstated some more or less immaterial features. What, theU; 
will justify the American manufacturer in saying that he is handi- 
capped and wronged by this Kahn law? 

Here is the list: 

First, there will be a large additional number of patents in circula- 
tion, each giving the posstoility of embarrassment to an American 
manufacturer. 

Second, this situation will be complicated by the uncertainty aris- 
ing from attempting to enforce rights conferred in foreign languageSi 
and from the uncertainty arising &om the lack of clearness in the Taw 
as to what is the limit,or the rights here proposed to be granted. 

Third, the probability that obvious adaptations may be appro- 

{)riated and monopolized, which is not permitted under out existing 
aw. 

Fourth, the probability that the time of existing patents may be 
extended from one to three or four years. 

Fifth, the probability that rights attached to existing patents will 
be enlarged by giving the patent law the sanction of fine and impris- 
onment. 

Sixth, the law giv^ to a private corporation — the Panama Pacific 
Exposition Co. — ihe right to sell or refuse to sell exclusive rights in 
indnstrial property. 

Seventh, the discrimination in favor of foreign manufacturers 
against American manufacturers is clear, because the part^ protected 
is not given an exclusive right to make, use^ and vend, out is only pro- 
tected against the production of the infringuig articles in this country. 

Eighth, for the sam^ reason there is a discrimination in favor of 
those large American industrial concerns which have plants abroad, 
as against the small concerns which are exclusively American. 

Let me proc^d ji^'t a moment, to consider the foreign objections 
to an amQndmqi^t of thi^ l&w. Ihe State Department has had 
representatives iip h^rQ paying that any change m this law will be 
a great embarrassment to them. Ihat is true; that is conceded. 
Iheir representative^ Qontend that it will meet with objections from 
all the foreign Governments. What foreign Government have they 
specifically on record here, except the French Government ? As to 
tne French Government, it has been contended by the Commissioner 
of Patents that the Fr^ch t^mbassador did not ask for protection for 
patents of utility before the Kahn law was passed; that it was not 
within the contemplation of what they intended to ask for or what 
they were satisfied to receive. That proposition Mr. McKenney 
explicity denied, §^nd attempted to controvert, and the committee 
will have to decide who is right about it. Mr. McKenney relies upon 
a letter from the French ambassador of December 27, 1912, in which, 
Mr. McKenney assumes, the French ambassador is asking for pro- 
tection upon patents of utility. Ihe language might bear that con- 
struction; it is Qot $^ cleftr as it might be, but the illustration given by 
the French ambassador I think will show that the distinction which 
was in his mind was not that between patents of utility and copy- 
rights, but the clistinction was that which the chairman of the com- 
mittee brought up a few moments a^o, as between the imitating of 
the specific article exhibited at the fair or the imitating of copies of it. 
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The French ambassador says this : 

There id, however, quite a difference between an invention, properly so-called, 
and the making of, aav, a piece of furniture. If the design from which the furniture 
was made is protected, not the furniture itself, the interested party gets nothing, for 
his sole iatereet is in tiie furniture, and anyone may draw it from nature and repro- 
duce it. It is somewhat like law protection for the author's original manuscript, but 
noue for the printed copies of the book. 

I do not think the protection is limited in that way, and I think 
that what the French ambassador here asked for is within the fair 
meaning of the law. He did say there that he had communicated to 
his Government the text of the President's message of December, 
1912, recommending legislation intending to protect forei^ exhibitors 
against infringers of patents. That language occurs in his letter, 
but he does not say that he insists there must be legislation to protect 
foreign exhibitors against infringers of patents or that any such idea 
was the condition of the French Government exhibiting at this fair, 
and clearly it was not, because no international exposition has ever 
afforded such protection; certainly not in this country, and so far 
as I know not m any coimtry. 

The Chairmen. I do not want to cut you off, but would like to 
give you all the time you want. Nevertheless, we should like to 
complete these hearings. 

Mr. BuLKLEY. I wiU be through in one moment. 

In that connection, inasmuch as Mr. McKenney stated that the 
French ambassador did demand patent protection, I want the com- 
mittee to consider whether it thinks that that was in fact the case. 
I do not think so, but I do not want it to go on my opinion. I want 
to call the attention of the committee to the facts. 

Following this letter of December, 1912, the Commissioner of 
Patents has presented for your consideration a letter from the 
French ambassador dated late in the spring of 1913, which makes 
no mention of the protection of patent properties. 

Now, it must be understood that if it is proposed to protect a 
patent property because of exhibition at a fair, it is a new precedent 
m international practice. It is a thing that could be of considerable 
importance, and if the French ambassador had it in his mind at all 
it would not be a thing which he would forget. It would be one of 
the most important things that he would asK for, because it is in the 
nature of an innovation. After this letter of December, 1912, which, 
as I have shown, is not entirely clear in demanding that patent pro- 
tection be given, he writes a letter In, I think, Jun,e, 1913, in which 
he never mentions the subject, although it is a new proposition and 
ought to have been especiallv strongly urged if they were interested 
in it at all. I think, therefore, that Mr. McKenney has misinter- 
preted the situation in insisting that the French Government has 
insisted upon protection for patents of utility. 

Now, I wish to call your attention to another proposition. Mr. 
Borchard was up here from the State Department and took rather an 
active and aggressive part in this hearing. The very first time that he 
was present he made some remark about the foreign Governments gen- 
erally having demanded patent protection, and I asked him specificallv 
whether the department would communicate to the committee such 
demands as had been made by foreign Governments to that end, and 
he stated that he could and would get up what they had on that sub- 
ject. I think I have read all the hearings, and I have certainly failed 
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to find a shadow of claim that any Government other than the French 
has asked for this; and as 1 have shown, I think that even the French 
request does not amount to asking for protection of patents of utility. 

Mr. Morrison. As you recall the language of the Kahn Act, and 
also recall the language of the Bulkley bill, is either of them sufficient 
to prevent the importation and sale in the, American market of 
manufactured articles that are copied from and are infringements of 
foreign patents the proprietors of which have complied with the 
Kahn law? 

Mr. Bulkley. I am clear there is nothing to prevent that in the 
Kahn law, which, to be frank to the committee, I have studied much 
more closely than my own bill. I ought to say perhaps to the com- 
mittee that I did not write that bill. It was presented to me by a 
committee of lawyers, and it was stated to me that it had the approval 
of the Commissioner of Patents, which I verified; and I introduced 
the bill for the purpose of opening up the question. I have not at 
any time insisted, and I do not now insist, that this is the best possible 
amendment to the Kahn law. I think it would be effective for cer- 
tain purposes, but even those who drew it say that it is not an ideal 
law. It was drawn in that shape for the purpose of amending the 
Kahn law as little as possible. It is not what I would have proposed, 
or what the Commissioner of Patents would have proposed, as an 
original law to cover this proposition, and I think it is quite possible 
that the conunittee may be able vastly to improve it or even to strike 
it out and begin all over again, but the main thing is that these 
known defects in the Kahn law are sufficient to justifjr a change 
which is in itself concededly embarrassing. I think that is all I have 
to say. 

The Chairman. We are very much obliged to you, Mr. Bulkley. 

Mr. TowNSEND. Mr. Chairman, I should like* an opportunity t<i 
offer a few words in reply, if I may. 

The Chairman. Mr. Rogers has a few words to say. 

Mr. TowNSEND. After Mr. Rogers has completed, I should like to 
close. 

The Chairman. How much time do you want, Mr. Rogers? 

Mr. Rogers. Ten or fifteen minutes. 

The Chairman. We have not fixed any time to close the debate. 
When do you want to get away, Mr. Townsend ? 

Mr. Townsend. I am here until this thing is completed. 

The Chairman. All right, Mr. Rogers, you may proceed. 

Mr. Rogers. If you arc going on Monday morning I should like to 
hear all they have to say. 

Mr. Townsend. We have spoken, and we want to rcplv. 

The Chairman. The other gentlemen spoke first, and now they 
want to reply. 

Mr. Paige*! I should like to ask Mr. Townsend if he can not, in a 
nutshell, reply to those several objections that the gentlemen has 
just offered. 

The Chairman. There is one thing certain here. Each side will 
want to have the last say, and, of course, that is going to be absolutely 
impossible. 

Mr. Townsend. It is not so important what is said last if we only 
have an opportunitv to answer any new points that ma v arise. 

Tlie Chairman, f promised Mr. Rogers a hearing this morning, 
and he may proceed at this time. 
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STATEMElfT OF MB. WALTES F. BOGEBS, CHATRMATf COM- 
MITTEE OH LAWS AISTD BULSS PATEHT LAW ASSOCIATION, 
WASHOrOTOlf, D. C. 

Mr. Rogers. Mr Chairman and gentlemen of the committee, I 
have had the principal part of my argument taken away from mo 
^his morning, and have heard a number of new thoughts, I confess, 

at I did not have in my brief. I endorse without hesitation - 

1 1 am sure that I speak for the patent bar generally — all the state- 

. I'^tfl that have been made here this morning w^ith resi)ect to the 

K.: u\ bill and the necessity for its amendment. There appears to 

';..\ l)oon, as the result of ailigent search of the authorities, by coun- 

' i • the exposition, no directly, uncjuestionably pertinent patent 
■ . * '1 the matter of constitutionalitv. That mav be because, 
V. hilr 11, IS not unusual for patent law to pass through Congress without 
rt'.Tenco to manufacturers and inventors and their counsel, I think 
it Ls most unusual to have a patent law pass through Congress without 
evex havmg been submitted to either of the committees on patents; 
that is, either in the Hou3e ox m the Senate. That is, possibl>% one 
of the reasons why the constitutionality of a question of this sort 
has not been directly and specifically discussed by the Supreme Court. 

But the gentlemen defending the Kahn law do not have to go to 
the Trinity Church case for the nearest and closest analogy to this 
situation. The Commissioner of Patents has two or three times 
referred to the "Trade Mark Cases" (100 U, S., 82, 25, L. Ed., 55Q), 
and that, as the Commissioner of Patents said — and I agree with 
him com^s very close to the proposition. Certamly it is close 
enough to raise a doubt in any fair mind of the constitutionality of 
the Kahn act. 

I shall not read extensively from the case. The Supreme Court 
speaks broadly of the proposition in this way: 

The property in trade-marks and the right to their exclusive use resting on the 
laws of the States in the same maaner Uiat other property does, and depen&ig, like 
the great bodv of the rights of person and of property, for their security and protec- 
tion on those laws, the power of OonCTess to legislate on the subject, to establish the 
conditions on which these rights shaU depend, the period of their auration. and the 
legal remedies for their protection, if such power exist at all, must be founa in some 
clause of the Constitution of the United States, the instrument which is the source ol 
all the powers that Congress can lawfully exercise. 

Now, that still does not quite reach the point. The court then 
proceeds : 

The first of these is the eighth clause of section 8 of the first article of the Consti- 
tution. That section, manifestly intended to be an enumeration of ihe powers 
expressly granted to Congress, and closing with the declaration of a rule lor the 
ascertainment of such powers. 

Then the court proceeds : 

An^ attempt, however, to identify the essential characteristics of a trade-mark 
with inyentions and discoveries in the arts and sciences, or with the writings of au- 
thors, will show that the e^ort la surrounded with insurmountable difficulties. 

Then further : 

In this, as in regard to inventions, there is required originality. And while the 
word writings may be liberally construed, as it has been, to include original designs 
for engravings, prints, etc., it is only such as are original, and are founded in the 
creative powers of the mind. The writings which are to be protected are the fruits 
of intellectual labor, embodied iu the form of books, prints, engravings, and the like. 

22988—14 2 . 
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They take up now the trade-mark section, which is : 

The Congress shall have power to regulate commerce with foreign nation, and 
among the several States, and with the Indian tribes. 

And then, further on, speaking of the hesitation that the court had 
in declaring any law unconstitutional: 

We adopt tliis course because, when this court is called on in the course of the admin- 
ifltratiou of the law to consider whether an act of Congress, or any other department 
of the Government, is within the constitutional authority of that department, a due 
respect for a coordinate branch of the Government requires that we shall decide that 
it has transcended its powers only when that is so plain that we can not avoid the duty. 

Ihen, further on: 

Governed by this view of our dut^, we proceed to remark that a glance at the com- 
merce clause of the Constitution discloses at once — what has been often the subject 
of comment in this court and out of it — that the power of regulation there conferred on 
Congress is limited to commerce with foreign nations, commerce among the States, 
and commerce with the Indian tribes; and while bearing in mind the libend con- 
struction that commerce with foreign nations means commerce between citizens of 
the United States and citzens and subjects of foreign nations, and commerce among 
the States means commerce between the individual citizens of different States. 
there still remains a very laige amount of commerce, perhaps the largest, which, being 
trade or traffic between citizens of the same State, is beyond the control of Congress. 

When, therefore, Congress undertakes to enact a law which can only be valid as a 
regulation of commerce, it is reasonable to expect to find on the face of the statute 
or from its essential nature that it is a re^[ulation of commerce with foreign nations, 
among the several States, or with the Indian tribes. If it is not so limited, it is in 
excess of the power of Congress. 

In these trade-mark cases, briefly, the Supreme Court has put 
together the patent statutes and the trade-mark section, and rieht on 
the face of it this is direct authority that so far as trade-fharks are 
concerned, the Kahn Act is unconstitutional. They take this position 
directly, and make it plain that there is not any question of a general, 
indefinite, nebulous, or vague power of Congress, but any excess of 
this sort, as in the trade-mark cases, is in excess of the power of 
Congress. 

The public proceeded under the former trade*mark act; they regis- 
tered trade-marks; they fought suits. It made, of course, a tre- 
mendous diflFerence to the whole industrial world. But, notwith- 
standing these difficulties, the Supreme Court of the United States 
said it could not read into that statute the limitations necessary under 
the Constitution. 

Now, to my mind, this case as cited here, and not answered, is a 
clear presentation of the point that no matter what may be said to be 
the meaning of the Kahn Act bv those who construe it outside of 
court, you can not read into it the constitutional provision of origi- 
nalitv that the Supreme Court in the same case says is essential. 

I do not propose to go more elaborately into that question because 
I agree with Mr. BuTkley that the serious propositions here are 
''originaUty," and the dangers to manufacturers. I can not con- 
ceive of either of the counsel of the exposition company that have 
appeared here refusing a retainer from their clients on this proposi- 
tion, or can I conceive of their hesitating for a moment, in the 
interests of their cUents, to raise the question of constitutionaUty if 
they had to oppose a case of this sort. 

On their brief they cite in red ink the Encyclopaedia Britannica case. 
One of the counsel said, in substance, that it would be amazing 
if anybody should have the assurance under the Kahn Act to really 



THB KAHK BILL. 247 

bring suit on the plain statements of that act. And then he cited the 
case in which the people proceeding under this previous copyright act 
did have the assurance to do that identical thing. And he neglected 
also to suggest to this committee that, on the face of the report of 
that casC; there must have been considerable expense; at least, 
involved. There were four counsel on each side to begin with, and 
in the 138th Federal Reporter counsel wdll find a case which decides 
that these people might take their testimony and depositions abroad 
in addition to what they take here. So I suggest that is an indication 
of just what might happen under a far more sweeping law which takes 
in no*t only patents but copyrights, trade-marks, and designs. 

Mr. SoLBERO. Do you know of any other case brought under the 
copyright provisions of the act of June 7, 1904. 

Mr. Rogers. I have never had occasion to look that up; time does 
not serve for all these investigations. On the whole, I see no impor- 
tance in the matter at aU. I do not know the extent to which that 
reaches, but I know the principle is suggested by this case, and the 
difficulties that are likely to arise are much more certain to arise 
when we include all industrial property rights. 

Mr. SoLBERG. I think it woulcl clarify the matter as far as the 
copyright is concerned to say that there were many registrations, not 
only of works of pure literature and art, but, as I stated the other 
day, works that bordered upon the protection of designs applied to 
articles of utility. So far as I know, only this one case was brought 
under any of those registrations; at least brought into court and 
carried to a conclusion and recorded. In the Britannica case when 
the application for registration was presented it was demurred to, 
and it was finally registered on the understanding that the case would 
be taken into court, and that they asked for registration in order to 
take it into court, which was granted. 

Mr. Rogers. Mr. Solberg's question and statement remind me of 
a famous incident when Midshipman Easy was questioned about the 
child that did not have a right to bear his name; he thought it was 
very wrong of them to make such a fuss about such a thing, because 
it was such a little thing. I think we are not able to foretell here 
whether this will happen in one single case, whether the French Gov- 
ernment will bring a typical case, and have it decided that, after all, 
they have not any property rights under this. I think Congress ought 
to ao it in advance. 

I was very much amused at a thought Mr. Bulkley suggested here, 
that a clerk out in San Francisco would have powers far transcending 
those of the Commissioner of Patents. A young gentleman sits 
out there and decides not only what is patentable and registerable 
but absolutely decides suits. He sits as a court; and, not only 
that, he sits as a German court, a French court, an Austrian court, 
deciding all these questions, and interpreting not merely whether 
this looks like that, but whether a design or a mechanical invention 
is within the scope ol the claim of the foreign patent. And, of course, 
that will not go back of the primary law; he would have to investigate^ 
that thoroughly himself. I should have tremendous admiration for 
the gentleman, the all-around man, who could fill that post. 

Mr. Morrison. May I ask a question right there? Under your 
construction of the Kahn law as it stands, suppose that the proprie- 
tor of a foreign patent, having brought in a manufactured article to 
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be exhibited, and having placed it in position for exhibition, applies 
to have his certificate registered and to obtain his American certifi- 
cate. In your opinion, junder the Kahn law, is it any part of the duty 
of the man in charge of the Patent Office, or registration office, to 
know before he issues the certificate that the article on exhibition 
is within the scope of the patent claimed by the foreim proprietor ? 

Mr. Rogers. It certainly is not within his scope. The very sug- 
gestion is made that Congress could not have assumed to pass a law 
calling for such superlative powers. If I were the judge on the bench 
I should grant immediately a writ of mandamus; I should not hesi- 
tate a moment on that proposition. 

Mr. Morrison. Suppose that a foreign proprietor brings in his 
article to exhibit, places it in position, complies with the Kahn Act 
upon his part, and the article placed upon exhibition is clearly not 
within the scope of his patent. Is it still the imperative duty of the 
officer in charge to issue the certificate? 

Mr. Rogers. Assuredly. I can not find anything in the Ian- 
gauge 

The Chairman. Suppose he should say it is not satisfactorily 
proved ? 

Mr. Rogers. Unless he should take it upon himself to convert 
himself into a tribunal. It does not say m this law it shall be 
granted upon satisfactory proof to the clerk, or that he shall be within 
certain prohibitions on the face of the thing. It undoubtedly reouires 
him to issue a certificate upon the presentation of this patent. Now, 
if he had a patent presented for a sewing machine and the article 
exhibited were a wheelbarrow, if I were in that young man's place I 
should undoubtedly refuse it and say, *' You have certainly made a 
mistake; no law could contemplate any such absurdity as that.'' 
And I am inclined to think that if I were the court I should try to 
stand by him. 

Mr. Morrison. Assume tlie difference is not that between a sewing 
machine and a wheelbarrow, but is a real difference which pnlv a 
person of intelligence and experience could discover at a glance. 
Then would it be his imperative duty to register it? 

Mr. Rogers. I think so, undbubtedlv. 

I think the gentlemen opposing any amendment of the Kahn Act 
have presented a curious argument. They do not want this law 
amended. They had ample opportunity to have it amended before 
it passed; they had ample opportunity to have it amended without 
any friction; they brought this thing upon themselves absolutely. 
Suggestions were made to them long in advance. The Commissioner 
of Patents (M. Ewing) was extremely urgent. The State Department 
agreed with him, until it became a political proposition — I mean by 
that, you might say, a personal private corporation proposition. All 
these things could nave been done at that time. Now, they propose 
out there to have this thing stay as it is, and then reach down in their 
boots and take out the ace. They propose that Congress shall dele- 
gate its powers to them, and they are going to have the judicial, 
administrative, executive, legislative, and various other powens 
vested in some gentleman who does not have those powers, instead 
of putting it in the form of a plain, simple amendment, wnich will 
settle this thing, which is a matter of intense and deep interest to all 
inventors and manufacturers in the country. 
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I ahall refer briefly to the brief filed on behalf of the exposition. 
Tine, it does say in the report, "This bill is framed with thw intent 
and has the approval of the Secretary of the Tr6a6Ury, the Sidci^etary 
of the Interior, and the Librarian of Congress." It did not have the 
approval of the Secretary of the Interior; it did not have the official 
approval of the Commissioner of Patents. It had the official con- 
demnation of the Commissioner of Patents and the Secretary of the 
Interior in a letter written bv the commissioner to the secretary 
January 29, 1913, and, a few days thereafter, forwarded to Congress 
througn the proper channels. 

The Chairman. Did they not at a later time indoi'se it ? 

Mr. Rogers. At a later time the then Commissioner of Pattots. 
who left office a week afterwards and became, as he stated, counsel 
for the exposition, wrote a personal letter to Mr. Kahn, Which did 
not go through the official channels and which has never been pro- 
duced in the record and has not appeared in the discussion nor in the 
reports. 

By the way, I find on page 26 of their brief, printed ih full, the 
letter w^hich the Commissioner of Patents, a week before he resigned, 
wrote to Hon. Julius Kahn, signed **Edward B. Moore, Commis- 
sioner.'* The rules of the Department of the Interior provide dis- 
tinctly that no such communication shall go forward without going 
through the Secretary of the Interior. On July 29, 1913, ten davs 
before this letter was written, was the elaborate official report of tne 
Conmiissioner of Patents, which undoubtedly had been discussed by 
his law assistants before it went forward. 

I shall not attempt at this time to discuss the pamphlet or the cir- 
cular letter sent out by our association. I may say that, while it may 
be defective in rhetoric and style, perhaps, a large part of that condi- 
tion was occasioned by the fact that it Was written originally by 11 
lawyers, and it had tne suggestions of some 29 additional lawyers 
before it went in. Necessarily, preparation of that sort may be some- 
what disjointed, but I think all the more effective, in one sense, 
because it did give the opinion of a great number of patent lawyers, 
who, so far as I know, had not the dightest interest in representing 
any particular client but who did have very much at heart the patent 
law and the patent system and their proper administration. 

I have never been able myself to understand how, when a cause is 
imminent and pressing, some people can so readily and easily get 
inside of the court. I was much impressed by Mr. Callaway's tart 
rejoinder here one day when he said that the courts, as he understood 
it, only construe laws which are obscure, and that they do not construe 
laws which are plain. And when some gentleman asked if he might 
reply to that, ilr. Callaway said, '*There isn't any reply to it." And 
I really believe that is the fundamental proposition nere. The cases 
cited by the defendants of the Kahn Act were cases of a diflferent type 
altogether. They related to what the Supreme Court suggests in tne 
tracfe-mark cases. The Supreme Court says there ''We have given 
this act a liberal construction; we have not made any constrained 
definition of the term 'commerce'; we have given it the most liberal 
interpretation." But when they came to the specific point, having 
given this the widest meaning that the words in the act could have, 
the question if Congress had the power to pass such an act, they 
decided it had not. 
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I want to say in conclusion that I have been constantly throughout 
these hearings, as have been my associates, Mr. Bradford and Mr. 
Whittlesey, sounding the members of the bar and the public generally. 
There can not be any question that all or nearly all the patent counsel 
of the United States are opposed to theKahn act and want it amended. 
I say that, so far as I know, not a single patent lawyer in the United 
States, outside of those who are representing their clients directly 
or indirectly, or their community, has ever approved of the Kahn act, 
has in any respect questioned the criticisms originally made against 
the Kahn act, or has hesitated a moment after careful consideration 
to say that this act ought to be amended, not necessarily in the words 
of Mr. Bulkley's bill, but along that line. 

Mr. BuLKLEY. Mr. Chairman, I wish to call the attention of the 
committee to this telegram that I have received, and ask that it be 
included in the record. 

(The telegram referred to is as follows :) 

Cleveland, Ohio, January 2S^ 1914. 

Hon. R.J. BULKLET, 

House of RepreserUativeB, Washington, D, C: 

The Cleveland Chamber of Commerce, after, careful consideration of Kahn law and 
your amendment, earnestly ur^es enactment of your bill. Cleveland manufacturers 
will be considerably influenced with reference to exhibiting at Panama-Pacific Expo- 
sition by outcome of this measure. We do not burden our messaiiie with arguments 
for reason that they are known to you and to the committee considering the matter, 
but we do wish to earnestly emphasize the interest of Cleveland manufacturers in 
this subject. 

Warren S. Hayden, 
President Cleveland Chamber of CoTnmerce. 

Hatden Eambs, 
Chairman Committee on Patent Legislation, 

Thereupon, at 12.15 o'clock p. m., the committee adjourned to 
meet Monday, February 2, 1914, at 10.30 o'clock a. m. 



X 



TSiE :K:.-A.s:2sr BiXiL 



HEARING 



BEFORE THE 



COMMITTEE ON PATENTS 

HOUSE OF REPRESENTATIVES 

SIXTY-THIRD CONGRESS 
Second Session 

ON 

THE KAHN BILL 



FEBRUARY 2, 1914 



COMMITTEE ON PATENTS. 

WILLIAM A. OLDFIELD, Arknnsas, Chairman, 

MARTIN A. MORRISON. Indiana. WILLIAM KENNEDY, Connecticut, 

FRANK CLARK, Florida. HUNTER H. MOSS, Jr., West VJrffinla. 

JOSHUA W. ALEXANDER, Missouri. AARON S. KREIDER. Pennsylvania. 

OSCAR CALLAWAY. Texas. FRANCIS O. LINDQUIST. Michigan. 

HERMAN A. METZ, New York. CALVIN D. PAIGE. Massachusetta. 

ROBERT P. HILL. Illinois. JOHN I. NOLAN, California. 
WOODSON R. OGLBSBY. New York. 

Clabbncb B. Kat, Clerk, 



WASHINGTON 
GOVERNMENT PRINTING OFBTCB 

1914 



.s 



D. OF D. 
JUN 26 i914 



THE KAHN BILL. 



House of Bepresentatives, 

Committee on Patents, 
Monday^ February 2^ 1914. 

The committee met at 10.30 o'clock a. m., Hon. William A. Old- 
field (chairman) presiding. 

STATEMENT OF ME. B. T. FBAZIEB, FIBST ASSISTANT COMMIS- 

SIONEB OF PATENTS. 

The Chairman. Mr. Frazier, from the Patent Office, desires to 
make a statement at this time. Will you proceed, Mr. Frazier ? 

Mr. Frazier. Mr. Chairman and gentlemen, I appear this morning 
and ask permission to make a statement in behalf of the Commis- 
sioner of Patents in order that there may be placed in the record the 
facts leading up to the objections that have been entered by the 
Commissioner of Patents to the Kahn Act. On Wednesday last, at 
the hearings before this committee, Mr. Kahn made the following 
statement, which I would like to read : 

.When this bill (referring to the Kahn Act) was first introduced, it was 
submitted to the departments that have jurisdiction under its terms. The 
Treasury Department sent its views; the Commissioner of Patents sent his 
views; the Copyright Office sent Its views. Their views were embodied in the 
bill. In the menntime, there was a change in the office of Commissioner of 
Patents. The distinguished gentleman, who is here now, became commissioner. 
According to his statement before this committee he has found objections to 
the bill, and he says he communicated with Senator Simmons regarding them, 
but that somehow or other Senator Simmons must have polled his committee 
and passed the bill, notwithstanding his objections. 

If I remember the date correctly, it was passed by the Senate either the 10th 
or the llth—I rather think the 11th of September. The President of the United 
States did not sign that act until the 18th of September; so that if the Com- 
missioner of Patents was opposed to the bill, he could have presented his views 
to the President with a view to having the act disapproved, but nothing was 
done. A whole week's time elapsed before the President affixed his signature. 
Then the word was sent abroad that this was the law. 

Mr. Chairman, this statement leaves the impression, and I find 
that that impression has gone abroad in the public press, that the 
Commissioner of Patents failed in this duty, and that at this late 
day, as is stated in this article which I will quote, he comes for- 
ward with his objections for the first time, apparently. Mr. Chair- 
man, as a matter of fact, if anyone has been guilty of neglect of 
duty as an official of the Patent Office in regard to this bill, I am 
that one and not the Commissioner of Patents, a fact which I shall 
briefly outline now. I was charged with the duty of seeing that 
those objections which were first made by the Commissioner of 
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Patents were brought immediately to the attention of the proper 
committee of Congress, and a brief history of the matter will enaole 
you to see that The first knowledge I had that any such bill as this 
act before you was pending in Congress came through outside and 
not through official sources. On September 10 I was advised, if I 
remember correctly, by Mr. Bradford that such a bill had passed 
the House and was pending in the h'enate, and later on, on that day, 
he gave me a copy of the bill as it ] assed the House; that is, a copy 
of House bill No. 7595. I immediately laid it before the Commis- 
sioner of Patents and he as immediately studied the bill, and within 
the short time allowed him at that time he saw from his point of 
view and from mine and from the point of view of others serious 
objections to the bill. He embodied those objections in a letter to 
Senator Simmons, and they were not orally stated to him, as is in- 
dicated by Mr. Kahn's statement. The commissioner wrote Senator 
Simmons a letter to the effect that there was serious objection to 
the bill, and if you will permit me, I would like to insert that letter 
in the record at this point. It is a brief letter, dated September 
10, 1913, as follows : 

Department of the Interior. 

United States Patent Office, 
Washington, D. C, Srptcmhrr JO, 1913. 
Hon. F. M. Simmons, 

United States Senate. 

Dear Sir: House bill No. 7595, which I understand was passc»d yesterday, 
and is the same in many respects with Senate bill No. 2433, which has been 
passed by the Senate, has just been called to my attention. It was rei>orted 
from the Committee on Ways and Means of the House and not from the Patent 
Committee. I assume, therefore, that it will come to your committee in the 
Senate. 

I have asked Mr. Frazier, the First Assistant Commissioner of Patents, to 
call upon you and bring to your attention the fact that under this lull, as It 
passed the House, and under the bill which passed the Senate, fine and im- 
prisonment are imposed in cases of Infringement, penalties unknown to our 
law of patents, except as punishment for contempt of court. Infringement, 
furthermore, is of a foreign patent, and not one granted by the United States 
Government, 

I think the bill ought to be carefully reconsidered by this office before it is 
finally passed upon by Congress. 
Respectfully, 

Thomas Ewing, Commissioner. 

I carried that letter personally to Senator Simmons's office and 
waited from 10 o'clock until 11.30 to deliver it in person and to call 
his attention to what we considered the gravity of the objections and 
to ask for an opportunity to be heard. It just happened to be at 
the time when they were arranging for the conference on the tariff 
bill, and Mr. Simmons's secretary informed me that probably the 
Senator would not be down that day because he was busy with other 
matters; so I handed him the letter, read it to him, and impressed 
upon him the importance of putting it into the Senator's hands at 
the first moment. 

The Chairman. What date was that? 

Mr. Frazier. September 10, 1913. 

The Chairman. Had the bill passed the Senate at that time? 

Mr, Frazier. No, sir; 1 will give that date later. It was in the 
Senate on that date. It was introduced in the Senate, or came over 
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from the House to the Senate, on the 10th, and the bill is marked 
or printed that way. I will read from the title of the bill : 

In the Senate of the United States, September 10, 1913. Read twice and re- 
ferred to the Committee on Finance. 

In order to make sure of it, I asked Mr. Lester — ^I believe that is 
the name of the secretary to Senator Simmons — to telephone me the 
next morning as to the possibility of securing a hearing. Just before 
I left he told me that he did not think there would be a meeting of 
the committee until after the tariff bill was out of the way. 

The next morning at 10 o'clock, not having heard from Mr. Lester, 
I telephoned him myself and asked the status of the matter. He saia 
the bill had not been referred to the committee, that no meeting had 
been called, and that there would be ample time. He said he would 
let me know about it. Then I waited several days. That was on the 
11th, and I made a similiar inquiry about four or five days after, and 
got the same answer. The next news I* had was, I think, from Mr. 
Bradford, about the 23d of September. He advised me to the eflFect 
that the bill had been signed by the President on the 18th of Sep- 
tember, the day it passed the Senate — that is the date of its passage — • 
Mr. Lester, the secretary to Senator Simmons, stated that he knew 
nothing about it, and even after it had been signed by the Presi- 
dent he knew nothing about it. So that, so far as we are concerned, 
we had no official knowledge whatever of the condition of that bill, 
although we had taken every precaution that reasonable men could 
take to be fully advised. As soon as this information was received, 
that the bill had passed and been signed by the President, Mr. Ewing 
personally called at Senator Simmons's office and called his attention 
to it. Senator Simmions stated that the letter of September 10 had 
not been called to his attention; no meeting of the committee took 

flace and the committee was simply polled and the bill passed. Now, 
will read this letter 

Mr. Kahn (interposing). May I ask a question of Mr. Frazier 
right now? 

Mr. Frazier. Certainly. 

Mr. Kahn. Did you know that the Senate passed the bill before 
the House did? 

Mr. Frazier. I did not know until I was informed that it had 
been passed by the House. I neglected to say that I had only been 
in office nine days. 

Mr. Kahn. But, as a matter of fact, the bill passed the Senate 
before it passed the House. 

Mr. Frazier. I understand that, but without any qualification as 
to time, making it perpetual. As I recall it, the bill tnat passed the 
Senate had no limitation as to time. 

Mr. Kahn. The bill as it passed the Senate did not contain the 
amendments I put in subsequently. 

Mr. Frazier. I learned all of those things afterwards. 

The Chairman. When did the bill pass the Senate the first time? 

Mr. Frazier. August 2, 1913. 

Mr. Kahn. Over a month before it passed the House. 

Mr. Frazier. Mr. Ewing was not the Commissioner of Patents 
then. He did not enter the office until the 15th of August. 
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The Chairman. Have you anything further that you wish to say? 

Mr. Frazier. Yes, sir ; if you will allow me. I think we are called 
upon, or at least I am, in view of this statement which was un- 
doubtedly made with every good intention but which has no doubt 
left an erroneous impression, to make a specific statement of tiie facts, 
and if you will allow me to finish my statement, I will make it as 
brief as possible. I simply want to state the facts in regard to the 
matter. I am not here to make an argument, but simply to state 
the facts. I was about to read a letter. 

Mr. Kahn. Is that Mr. Moore's letter? 

Mr. Frazier. No, sir ; it is Mr. Ewing's letter. 

Mr. Kahn. Is not that already in the record? 

Mr. Frazier. No, sir; we never had occasion to produce any of 
these letters. 

Mr. Kahn. There were some letters introduced some time ago 

Mr. Frazier (interposing). I am not aware of this letter having 
been introduced. 

The Chairman. I do not believe Mr. Ewing's letter has been pro- 
duced. Mr. Moore's letter is in the record. I will state, Mr. Kahn, 
that Mr. Frazier has made the statement that the impression has 
gone out over the country that they had been derelict in their duty 
in the Patent Office, and "that he did not want that impression to go 
abroad. 

Mr. Frazier. So far, at least, as the Commissioner is concerned. 
If anyone has been guilty of neglect, I am that one and should as- 
bume the responsibility. This letter i-eads as follows: 

September 23, 1913. 
Hon. F. M. Simmons, 

United Statcfi Senate. 

Dear Sir : On learning that Ilonse bill 7505, providing for free importation of 
articles for foreipcn bniUlinp* and exhibits at the Panama-Pacific International 
Exposition and for the protection of foreiim exhibitors, had passed the House, 
and finding that it was before the Finance Committee of the Senate because 
of certain jn-ovisions resi>octing import duties, I at once wrote you a letter, dated 
September 10, 1013. of which I inclose a copy. It was delivered to your sec- 
retary by Mr. Frazier, the First Assistant Commissioner of Patents, etirly on 
that day. but in the rush of business that you have been attending to it failed 
to reach you, with the result that the bill i)assed the Senate on Septeml*er 11 
and has been signed by the President. 

I think the bill most unwise, for the reason stated in my letter of September 
10, namely, that it imposes imprisonment, fine, and other penalties unknown 
to our patent law for infringement on a patent not granted by the United States 
but by a foreign country. 

Lest any foreign government should contend that its citizens had taken steps, 
in view of the passi'go of this act, whereby they had acquired rights under it, 
I think that sections 2, 3, 4, 5, and 6 should be repealed at once. 

I will forthwith prepare an act to carry out the purpose of those sections, to 
be submitted through the chairman of the House or Senate Committee on 
Patents. 

Respectfully. 

Thomas Ewing, Commissioner of Patents. 

Mr. Chairman, immediately following this letter Mr. Ewing wrote 
a letter in detail on the followinj^ day, September 24, to the State 
Department. It is a rather long letter. Do yon want this in the 
record ? 

The Chairman. You might submit it for the record. 
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Mr. FuAziER. I would like to call your attention to the concluding 
sentence of the letter. This letter sets out in detail the reftfions f^tt* 
the serious objectiond to the bill, and concludes as follows: 

I therefore earnestly recommend and ask your approval of the revlRion of the 
bin by the amendment or elimination of secti<fns 2, 3, 4, and 6. 

Mr. Kahn. What is the date of that letter? 

Mr. Frazier. September 24. The reply to that letter from the 
State Department is dated October 9, 1913. 

Mr. Morrison. Does that letter simply acknowledge receipt of 
yours, or does it express an opinion ? 

Mr. Frazier. It expresses an opinion. 

Mr. Kahn. Personally I would prefer to have it put in the record, 
because the action of the State Department since then would show 
the attitude of the State Department ; but in view of the controversy 
that occurred here I think it best not to put it in. 

Mr. Frazier. I have no desire to put it in. I simply want to make 
the facts plain in order to refute in every possible way the apparent 
charge that there has been neglect on the part of the Patent Office 
or the Commissioner of Patents in stating his objections to this bilt 
This shows, on the contrary, that the commissioner has constantly 
endeavored in some way to get consideration of these amendmenta, 
which he thinks are vitally necessary. I am here simply to make 
a statement of the facts. 

The Chairman. He is not here to make any argument on the 
bill but to correct a misapprehension. 

Mr. Frazier. I think it is our right and our duty, when such a 
charge as this is made, to put in the record letters which we have 

The Chairman (interposing). So far as I am concerned I acquit 
you and the commissioner of any dereliction in regard to this mat- 
ter. The commisisoner telephoned me on the subject, and I know 
that both of you consulted with me about it. You and the com- 
missioner had conferences with me about this matter from the be- 
ginning, and just as soon as you found it out I think you called my 
attention to these matters. So I think that any misapprehension 
along that line is not well founded. 

Mr. Frazier. Thank you, Mr. Chairman. There seems to hav« 
been a series of unfortunate happenings, and happenings which 
were unusual, that prevented the proper consideration of this billj 
as it stands to-day, by the Patent Office; because, if you will re- 
member, in the first instance your committee did not have this bill 
referred to it. It went to the Ways and Means Committee of the 
House, apparently because of the revenue clause in the beginning, 
and no attention was paid to the patent, trade-mark, and copyright 
features. 

Mr. Kahn. Of course you understand, Mr. Chairman, that expo- 
sition bills carry many provisions. That was true in the ease of the 
copyright provision in the St. Louis Exposition bill. It never came 
before this committee either. 

Mr. Frazier. That is very true, but some knowledge of it should 
be officially given. 

Mr. Kahn. There was knowledge given of this bill. 

Mr. Frazier. Not to Mr. Ewing. 
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Mr. Kahn. It was sent up long before Mr. Ewing became Com- 
missioner of Patents. 

Mr. Frazier. I am not here to make any argument, but rather to 
put the facts in the record. 

Mr. Kahn. I would not like for you to state in the record that 
the bill was not sent to the department. 
-Mr. Frazier. It was not sent to Mr. Ewing. 

,Mr. Kahn. It was sent to the department before Mr. Ewing be- 
came Commissioner of Patents. It was sent to the department and 
the department referred it to the then Commissioner of Patents. 
Now, after the department had reported on the bill, do you think 
we ought to have sent it again because a new conmiissioner was ap- 
pointed ? 

Mr. Frazier. I am not arguing what should have been done, and 
I do not intend to do that; I simply want to state the facts showing 
the history of the matter. 

Mr. ICahn. I have no objection to your doing that. Pardon me; 
I will not interrupt you again. 

Mr. Frazier. And to show that Mr. Kahn himself was also advised, 
I will refer to a letter from him acknowledging receipt of a pro- 

Sosed amendment which we prepared for this bill long prior to this 
ate. As I recall it, I came to the Capitol and saw Mr. Kahn 

Mr. Kahn (interposing). I remember that very well. 

Mr. Frazier (continuing). And discussed the matter with him a 
day or two after the first passage-; — 

Mr. Kahn (interposing). No, sir; pardon me. It was some time 
after, because Mr. Bradford had come to see me before you did. 

Mr. Frazier. I have a letter here of the 3d of October. The bill 
was passed on September 18, or signed by the President on the 18th. 
I delivered it by messenger, as I recall it, on the 3d of October. 

Mr. Kahn. There is quite a difference in time between the 3d of 
October and the 18th of September, more than two weeks. 

Mr. Frazier. But we had the discussion before that. 

Mr. Kahn. Not more than a day or two before that. 

Mr. Frazier. It took us several days to prepare these amendments. 
I am not willing to state the exact date, but itwas almost immediately 
after we got knowledge of the final passage of the bill as it was ap- 
proved by the President. Mr. Kahn .s letter is dated October 4, and 
reads as follows : 

« October 4, 1913. 

Hon. R. F. Frazier, 

First Assistant Commissioner of Patents, 

Department of the Interior, Washington, D. C. 

Dear Mr. Frazier : Your note of the 3d instant, together with the copy of the 
proposed amendments to the bill H. R. 7595, came to hand. 

I greatly appreciate your courtesy in having sent the amendment to me and 
I shall be glad to take up the matter after the Secretary of the Interior has 
returned to the city. 

Believe me, yours, very truly, 

Julius Kahn. 

Now, I think that is suificient of the correspondence to show — and 
you, Mr. Chairman, have been so kind and generous as to attest to 
the fact as well — that there has been no neglect on the part of any- 
bo^. 

The Chairman. I think that is true. 
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Mr. Frazier. I have here a clipping from the New York Amer- 
ican of January 29, 1914. It differs considerably from Mr. Kahn's 
testimony, because this article is somewhat more drastic than any 
inferences that could be drawn from Mr. Kahn's statements. 

Mr. Kahn. I suggest that you put the whole thing right in the 
record. 

Mr. Frazier. I will not read it all. This article specifically at- 
tributes to Mr. Kahn something he did not say in the record, and I 
want to call attention to that. 

Mr. Kaiin. Of course you do not suppose that any man in public 
life must be held responsible for everything that is attributed to him 
in the newspapers. 

Mr. Frazier. That is the reason I was careful to read the record. 
I did not think Mr. Kahn made the statement when I read it, but it 
is in quotations.. 

Mr. Kahn. The author of this article certainly did not see me 
about it, and he probably 

The Chairman (interposing). Let us hear it. 

Mr. Frazier. I will simply call attention now to this concluding 
paragraph : 

Mr. Ewing enteretl no protest before the President, and he should not be per- 
mitted now to penalize the exposition authorities through changes in the law. 
His own neglect has brought about his present demand. 

That last statement I do not find in the record at all. If there is 
a specific charge of neglect against Mr. Ewing 

Mr. Kahn (interposing). You do not want it understood that I 
put that in the paper? 

Mr- Frazier. No, sir; and that is why I specifically excepted it, 
although it purports to be quoted from the hearing. 

(The clipping in full is as follows:) 

FRANCE TO QUIT B'AIB IF TIIK KAIIN ACT IS CHANGKI) — ATTORNEY GIVKS AMBASSADOR 
JTTSSKKAND'S TLTIMATl'M CONGRESS MAY INVESTIGATK EWINg'S ACT. 

Washington, January 2S. — Ambassador Jusseraud (France) stated last 
night that France wonld refuse to participate in the San Francisco ExiK)8ltion 
should Congress luuko changes in the Kahn law under which foreign patented 
and copj-righted articles are to be exhibited. 

Representative .Julius Kahn. California, gave the House Patents Committee 
a shook when he told to-day that this ultimatum had been given him by the 
French ambassador. 

Mr. Kahn said the iiosition taken by the French representative and by other 
foreign representatives was that this country had announced with the signing 
of the Kahn law the conditions under which foreign patents were to be pro- 
tected w^hen brought into this country. Acting on this information the countries 
had agreed to participate, and, he said, changes in the law now will bring con- 
fusion, suspicion, and result In withdrawal of exhibits. 

Charles B. Townsend, San Francisco, produced legal decisions supiwrtlng 
the Kahn law, and letters from notable patent attonleys. Including John H. 
Miller, of Washington, holding that the law can not do injury to American 
manufacturers. 

To a question from Representative Oglesby, New York, whether the exposi- 
tion company would consent to amendments to the Kahn law, Representative 
Kahn told of Ambassador Juaserand's opposition and argued that any amend- 
ment was unnecessary. 

Mr. Kahn protested against the campaign of misrepresentation of the law con- 
ducted by the 8f>-called Registration TiCague and some patent attorneys. He 
said they were trying to convince American manufacturers that foreign ex- 
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hibitors could stop by Injunction use by the Americans of pfttented articles 
resembling the exhibited foreign patents. 

" The committee is satisfied/' said Mr. Kahn, " that there is nothing in this. 
American manufacturers have applied for space several times over that has 
been allotted to American exhibitors. Before the Kahn bill was passed by 
Congress it was submitted to the patent and copyright authorities and to the 
Treasury officials. Amendments suggested by them were incorporated In the 
bill. 

" Commissioner of Patents Ewing says he told Senator Simmons September 
10 that the Kahn bill did not meet his approval, but on the following day the 
Senate passed the bill. Before signing the bill the President held it one weelc 
for consideration. 

" Mr. Ewing entered no protest before the President, and he should not be 
permitted now to penalize the exposition authorities through changes in the 
law. His own neglect has brought about his present demand.** 

It is understood that an Investigation hHS been started to ascertain why at 
this late day Commissioner Ewing is presenting his opposition. Should devel> 
opments warrant, this investigation may talce the form of a congressional 
inquiry. 

Mr. Frazier. If there is any further correspondence touching on 
this matter, or on this particular phase of the question, but not as 
to the merits of the bill at all, I would be glad to have permission 
to put it in the record. 

The Chairman. Do you mean correspondence that is in your 
possession ? 

Mr. Frazier. Yes, sir. 

The Chairman. You can put in any correspondence you wish on 
that subject, but I would suggest that if there is any correspondence 
between the State Department and your office that you wish to put 
in the record you should first confer with the State iDepartment and 
get their permission. 

Mr. Frazier. I have no desire, nor has Mr. Ewing, to put any 
correspondence in the record except so much of it as may be neces- 
sary to substantiate the statements I have made. 

The Chairman. Mr. Bradford and Mr. Townsend ai-e present, 
and desire to make short statements. 

Mr. Kahn. While having statements made I ask permission to 
put in the record a letter from former Commissioner of Patents 
Edward S. Moore to me, dated August 7, 1913. I thought Mr. 
Bradford was going to put all the correspondence in the record, but 
I think he omitted that letter to me. 

Mr. Bradk)RD. That letter is a part of the report on the bill to the 

House. 

Mr. Kahn. But the report on the bill was not put in the record. 

The Chairman. Let the letter be inserted in the record at this 
point. 

(The letter referred to is as follows:) 

dk.rartmknt of the interior, 

United States Patent Office, 
Wafthington, D. C, August 7, 191S, 

Hon. Julius Kahn, 

House of Rrpn'Mcntativea, Washington, D. C. 

My Dear Mr. Kahn: In accordance with yonr oral ret] u est, I have Indicated 
certain changes in the bill (H. R. r)<H44) provldliiK for the free iini)ortation of 
articles intended for foreign buildings and exhibits at the Panama-Pacific 
International ExiH)sition, and for the protection of foreign exhibitors, which It 
seems to me to be desirable, namely : 

(1) The omission of the words "or otherwise infringe" In line 11, page 3 
of the bill, on the gronnd that they are indefinite and might lead to contro- 
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versy as to their meaning, and since the preceding words " copy, imitate, repro- 
duce, or republish " appear to be quite sufficient. 

(2) The omission of the word '* patent" in line 12. page 3 of the bill, so as 
to make the wording correspond with that in line 25, page 2 of the bill, and 
since it is the manufactured article which is protected with a patent rather 
than the patent that is protected by the laws of the foreign country; 
also since it is the manufacture<l article ])rotected by the patent, rather 
than the patent, that will be imported and exhibited at the Panama-Pacific 
International Exposition. 

The bill should contain a provision limiting the time of protection afforded 
thereby. The laws of all countries provide that the monopoly enjoyed under 
a regularly issued patent shall be for a limited time, and certainly the pro- 
tection it is proposed to confer by the bill should be temporary In character. 
The protection afforded to exhibitors of foreign literary, artistic, or musical 
works at the Tx)UiRinna Purchase Exposition, under section 5 of the act of 
January 7, 1904 (33 Stat. L., p. 4), was limited to two years. From certain 
correspondence between the Interior Department and the Department of State 
it appears that the French ambassador has indicated that in his opinion pro- 
tection limited to two years, which was the term of the protection afforded 
in connection with the liouislana Purchase Exiwsition, as noted above, is- 
not sufficient, and that temporary protection should be afforded for a period 
of five years. 

I have indicated as a desirable addition to the bill section 6, providing 
that the protection afforded by the bill should be limited to three yenrs. It is 
believed that a temporary protection for this period should be sufficient and 
that to extend the protection to five years might prove an undue hardship 
upon American manufacturers, especially where the patents of the foreign 
exhibitors had expired in the meantime. 

In view of the fact that a large portion of the matter covered by the bill, 

namely, patents including patents for designs, trade-marks, and copyrights 

covering labels, are under the Jurisdiction of the C!ommls8ioner of Patents, 

and that many questions will doubtless arise relating to these subjects, it 

seems desirable that the Patent Office should be joined with the Copyright 

Division of the Library of Congress In the establishment and direction of the 

branch office which it Is proposed to establish by the bill. I would therefore- 

suggest that the words " and the Commissioner of Patents " be inserted after 

'* Librarian of Congress*' in line 15, and after " Keglater of Copyrights" in 

line 17, page 2 of the bill; also that the word "copyright" be omitted before 

the word '* office " In line 16, page 2, and lines 4 and 6, page 3, of the bill. 

Respectfully, 

Edwabd B. Moore, 

Commissioner. 

The Chairman. It is now a quarter to 11 o'clock, and we would be 
obliged to you gentlemen if you would say what you have to say in 
conclusion by 12 o'clock. 

STATEMENT OF ME. E. W. BKADFORD, OF WASHINGTON, D. C. 

Mr. Bradford. It is immaterial to me who concludes this argu- 
ment, but I thought it was understood that I should do so. How- 
ever, what I have to say can be said as well now as at any other 

time. 

Perhaps a w^ord from me supplementing what Mr. Frazier has 
put in the record might be proper at this time. When I first dis- 
covered the passage of the Senate bill No. 2433, I called it to the 
attention of the Patent Office; and being much concerned about the 
matter and being desirous of interviewing Mr. Kahn on the subject^ 
I telephoned his office on the afternoon of September 9, because I 
was leaving for Minneapolis that day, to ask him if he would not 
defer pushing the House bill until I could have an opportunity to^ 
see him and suggest some amendments that I thought might be advis- 
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able and desirable. I was informed by his clerk, in response to that 
message, that the bill had just passed the House. I then went to the 
Patent Office, but Mr. Ewing had left for the day, as it was late in 
the afternoon. Mr. Frazier was there, and I acquainted him with 
the facts, and that evening I left the city. It was the next day, the 
morning of the 10th, that the facts that Mr. Frazier has recited 
occurred. I returned from Minneapolis by way of New York, being 
there on Saturday, the 20th of September. Certain people there who 
were much concerned about the bill wished to know its then status, 
and I telephoned to Mr. Frazier. It was in the afternoon and the 
Patent Office was closed, but I called him at his house. He told me 
that in a conversation over the phone that morning with the clerk 
of the Senate Finance Committee he had been informed that the bill 
was still on the calendar of that committee and had not been reported 
out, and that it was in the same condition that it was in when I left 
town. 

On Monday, September 21, in company with Mr. Weatherly, of 
Philadelphia, and Mr. E. R. Shaw, of Chicago, representing, respec- 
tively, the Design Registration I^eague and the National Federation 
of Trade Press Associations, of which Mr. Shaw was an officer, I 
called upon the Commissioner of Patents respecting this matter. 
Neither the Commissioner of Patents nor Mr. Frazier, with whom 
we talked that morning, then had any information that the bill had 
passed the Senate. That same afternoon, in company with the same 
gentlemen, I called on Mr. Kajin at his office for the purpose of 
discussing the matter, and then, for the first time, we were informed 
that it had passed the Senate on the 11th and had been signed by 
the President on the 18th. We were bold enough to suggest that 
we thought he must be mistaken, because the clerk of the Senate 
Finance Committee had told Mr. Frazier that the bill was still on 
the calendar of that committee, but he immediately pulled his Con- 
gressional Records on us and read us the history or the reporting of 
the bill, by Senator Simmons, to the Senate, on the 11th, and also 
the record of the approval of the bill on the 18th by the President. 
Now, these are the actual facts in regard to this matter. The Presi- 
dent at the time the bill was passed by the Senate was in Cornish, 
N. H., and, if I recall correctly, he returned to the White House on 
the 18th of September, and this emergency bill was called to his 
attention and received his signature on the day he returned to Wash- 
ington. Immediately upon these facts becommg known to the Com- 
missioner of Patents he set the machiiiery in motion to have with- 
held, if possible, the promulgation of this law to foreign Govern- 
ments, in order that some amendments which were thought necessary 
might be incorporated before the law was promulgated. It was on 
the next day, the 22d or the 23d, that I calle<J again to see Mr. Kahn 
with a proposed amendment, but Mr. Kahn declined absolutely to 
consider any amendment whatever. 

Mr. Kahn. Pardon me, but did not Mr. Kahn at that time sug- 

fest that we had better wait until Mr. Lane, the Secretary of the 
nterior, came back from his trip to the West, so that we could take 
the matter up with him? 

Mr. Bradford. I say again thg,t Mr. Kahn declined absolutely to 
consider any amendment whatever, but after being urgently pressed, 
he said, "Well, if, when the Secretary returns, on the 10th of the 
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month, he shall say that in his judgment this will not injure the 
exposition, then I will consider it." 

Mr. Kahn. That is it exactly. I said that I would not consider 
it without having consulted with the Secretary of the Interior. 

Mr. Bradford. Now, Mr. Chairman and gentlemen of the com- 
mittee, I think that is sufficient for that, except this: When it is 
stated that this bill as passed and as now upon the statute books 
received he official approval of the Interior Department, I think the 
true history of the matter should be in the record. Some one should 
explain to the committee why the letter from the former Commis- 
sioner of Patents to the Secretary of the Interior, dated July 29, on 
this subject and officially transmitted by the Secretary of the Inte- 
rior to the chairman of the Ways and Means Committee, has formed 
no part of the record of this bill, and why the personal letter from 
Mr. Moore to Mr. Kahn, dated August 7, which was obtained at the 
personal solicitation of Mr. Kahn and Br. Bennett, forms the founda- 
tion for the report that this bill had received the sanction and ap- 
proval of the Interior Department. 

In reply to the argument of the counsel for the exposition com- 
pany I wish to submit 

Mr. Kahn (interposing^. In order that the record on the other 
matter may be clear, because you are evidently going into an argu- 
ment, I would suggest tliat you send for Mr. Underwood and find out 
why he did not use that letter. I had no knowledge of any other 
letter having been sent from any source then regarding this bill, and 
the only thing I know about it is the letter which Mr. Moore wrote 

to me. 

Mr. Bradford. On the merits of the general question before the 
committee, the clear and convincing argument of Congressman Bulk- 
lev in justification of the amendments to the Kahn Act proposed by 
his bill (H. E. 10310) leaves but little that need be said in reply to 
the arguments submitted by the gentlemen who have appeared as 
counsel for the exposition in opposition to any amendment to the 
Kahn law as it stands. 

Counsel for the exposition have labored in a four days' discussion 
to convince the committee that the Kahn Act does not mean what it 
says, and is therefore not open to the objections that have been made 
against it. If they based their arguments on any other grounds, I 
have not been able to discover them, although I listened attentively 
to all that was said. 

If any argument were needed to prove the necessity of some amend- 
ment to this law, I submit that the fact that it required four days 
for able counsel to explain to the committee how the courts will dis- 
regard the language of the law and construe it to suit the fancied 
needs of the exposition is sufficient. Surely a law that needs so much 
judicial interpretation or "construction" is bad and ought to be 

changed. 

The committee is reminded in this connection that counsel claim 
that the courts will read into the statute words that are not there 
when necessary to justify their contention as to the scope of the law, 
and again will shut its eyes to words that are there when necessary to 
meet their views of how the law must be administered. I call atten- 
tion to the contention on the one hand that the words "new and 
original with the proprietor or his assignor " must be read into sec- 
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tion 3, while the words '' and exhibited " must be omitted from sec- 
tion 2. We are told, in effect, that it is foolish to suppose that section 
3 makes it unlawful to " copy, imitate, reproduce, or republish " any 
exhibit that is not " new and original with the proprietor or his as- 
signor," and we are also told that the " pattern, model, design, copy- 
right, trade-mark, or manufactured article" need not be actually 
exhibited as required in section 2 before the certificate provide for 
in that section is issued. 

Again, is the fact that the two attorneys who have appeared on 
behalf of the exposition differ in their opinions as to the scope and 
effect of this law conclusive that the courts will entertain views in 
harmony with those expressed by either? 

We are told by Mr. Townsend that the question of " patentability " 
is largely a matter of opinion, and that variety of opinion is only 
limited by the number of the tribunals having jurisdiction of the 

2uestion. He enumerated, with the courts and officials of the Patent 
)ffice, more than 100 such tribunals. In this connection I call atten- 
tion that the statute under .which this question is determined is 
the same before all tribunals. The general rules governing the ques- 
tion are as well defined and firmly settled as the rules governing 
the construction of statutes. It is only in the application of these 
rules to specific cases that there is any room for a difference of 
opinion. Jurisdiction over questions that may arise under the Kahn 
Act is vested in the same courts that have jurisdiction in patent cases. 
These same courts will be called upon to pass upon the scope, the 
effect, and the constitutionality of this statute. I submit that it is 
possible some of them may differ from the opinions expressed by 
counsel for the exposition when they come to apply the well-known 
rules governing such questions to the construction of this act. At 
least, the danger that the opinions expressed by counsel for the ex- 
position may not control would seem to me sufficient to justify Con- 
gress in so amending the law as to obviate the necessity of depend- 
ing upon the courts to save it from its iniquities and the American 
people from the possible dangers and disadvantages that would arise 
under its literal interpretation and enforcement. 

We are told by counsel for the exposition that the "Britannica" 
case settles this entire question; that it fits this case "like a glove." 
I deny both statements, and contend that this decision has no bearing 
whatever upon many questions that may arise under the Kahn Act 
and is conclusive of no question that may arise under the Kahn Act. 
The act of January 7, 1904, w as a copyright act, pure and simple, 

Providing copyright protection by a direct grant to the author, his 
eirs and assigns. In the passage of that act the Congress not only 
limited the grant within its powers under the Constitution, as de- 
fined in Article I, section 8, but took still further precaution in 
that it provided, expressly, by section 8 of the act: 

That except in so far as this act authorizes and provides for temporary copy- 
right protection during the period and for the pnri)oses herein provided for, it 
shall not be construed or held to in any niaiuier affect or repeal any of the 
provisions of the Revise<l Statutes relating to copyrights and the acts amenda- 
tory thereof. 

The court in considering the facts in the Britannica case took into 
account that prior to 1891 the statutes of the United States extended 
no copyright protection to citizens of foreign countries; that by the 
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act of 1891 copyright protection was extended to citizens of foreign 
countries, but limited to copyright works that had not been published 
before applying for copyright protection in this country. The court 
called attention to the fact that previous to 1891 the Revised Statutes 
expressly provided that nothing in the copyright law should be con- 
strued to prohibit the printing, publishing, importation, or sale of 
any copyright work composed or made by any person not a citizen 
of the United States nor resident therein. The court further stated : 

Obviously the amendment of 1891 did not extend tlie privileges of our copy- 
right law to foreign authors or proprietors of boolcs that hud been pubUshed 
or sold In this country previous to 18i)l. Tnless the interim copyright act of 
1904 so changed the law as to confer upon a foreign author, or his heirs or 
assigns, the privileges of our copyright law in a case where his boolt liad been 
sold in this country previous to 1904, the complainant in this case hsis no 
standing. 

The court then quoted from the brief for complainant their argu- 
ment in behalf of the contention that the language of the act is so 
broad that it conferred upon the complainant the right to have the 
encyclopedia copyrighted notwithstanding it was sold in this coun- 
try previous to 1891. 

The court said : 

If this be the effect of the statute, tiie change made in our copyright law was 
indeed a most radical one. 

Nevertheless, if the Congress has clearly expressed its purpose of malcing this 
radical change, it is the duty of the court to give effect to that purpose. 

The court then interprets the act and quotes in full the section 
wherein Congress in the act itself expressly declared that except for 
the purpose of the act it should not be construed to in any manner 
affect or repeal any of the provisions of the copyright statutes. 

It was for these reasons and on these grounds that the court held 
that the act was not capable of the construction necessary to com- 
plainant's success. 

In the Kahn Act there is no such reservation in behalf of vested 
rights under our previous laws as was incorporated in the interim 
copyright act of 1904. 

In this decision the court reiterated one of the fundamental rules 
governing the construction of statutes as follows: 

Nevertheless, if the Congress has clearly expressed its purpose of making this 
radical change, it is the duty of the court to give effect to that purpose. 

Applying this rule to the Kahn Act, which is expressed in such 
clear and unequivocal terms, can it be said, with any degree of assur- 
ance, that the Britannica case would fit a case under tTie Kahn Act 
" like a glove " ? I think not. 

Mr. Morrison. Have you given. there the title and volume and 
page of that decision ? 

Mr. Bradford. The Britannica case? They have it printed in 
full of the exposition brief. 

Mr. Morrison. Very well. 

Mr. Bradford. The preamble to the Kahn Act, to which reference 
has been made, as bearing upon the purpose and intent of the act, 
only provides, so far as this subject is concerned, " for the protec- 
tion of foreign exhibitors." It does not say for the protection of 
foreign " authors " or inventors, or their heirs or assigns ; it does 
not say that the exhibits which it makes unlawful to copy, imitate, 
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reproduce, or republish must be new and original with the propri- 
etor or his assignor; it places no limitation whatever upon the scope 
of the "protection" to the foreign exhibitor. There is no sugges- 
tion in the act either in the preamble or in any part of the act that 
it was the intention to limit the scope of the protection provided in 
section 3 in any manner whatever except that the thing protected 
shall be imported for the exhibition and exhibited and shall be " pro- 
tected by the laws of any foreign country by registration, copyright, 
patent, or otherwise." 

I need not add to what has been said by Mr. Bulkley and Mr. 
Eogers relative to the constitutionality of this act. I unqualifiedly 
aerree with their conclusions, except that I am unwilling to admit 
with Mr. Bulkley that there is any justification in the commerce 
clause of the Constitution for the constitutionality of the act. I 
admit that it gives a basis for an argument in favor of the constitu- 
tionality of the act, but I do not believe that transportation across 
the continent of articles imported for exhibition at the exposition 
and for exhibition purposes only, for this purpose entered free of 
duty under section 1 of the act, constitutes commerce within any 
judicial interpretation of the meaning of that word. 

I want to reiterate here the position I announced at one of the other 
Hearings that the acts defined as unlawful under section 3 are unlaw- 
ful, irrespective of whether the privilege of taking a certificate under 
section 2 is exercised or not. The only purpose of section 2, in my 
judgment, is to provide a convenient method of obtaining evidence 
of proprietorship in the foreign grant of protection sufficient to give 
legal standing in a court in an action brought under section 3. I 
believe, nevertheless, that any other proof of proprietorship satis- 
factory to the court would be just as sufficient to maintain an action 
for infringement under section 3 as the certificate provided for in 
section 2. I note in this connection that although counsel for the 
exposition in their argument originally seemed to disagree, yet their 
brief seems to be in accord with this conclusion. There is no word 
anywhere in the act to justify any other conclusion. It would have 
been a very simple matter to have made it clear in section 3 that the 
rights provided were dependent upon a first compliance with the 
provisions of section 2. For example, the change of one word, as 
by using the word " such " instead of the word ''the " before " pro- 
prietor" in line 2. For these reasons I do not believe it is wise or 
safe to depend upon any administrative rules that may be provided 
to establish " satisfactory proof of such proprietorship " under sec- 
tion 2 to guard against abuses of the express provisions of section 3. 

Little need be added to what has already been said concerning the 
dangers to American rights and interests under the provisions of 
section 3 of this act. Mr. Bulkley has summed up this subject so* 
clearly and conclusively that it would be presumption on my part 
to attempt to add to his arguments. I wish, however, to touch 
briefly upon some of the questions propounded to counsel for the 
exposition by Mr. Morrison. I can not agree with the statement by 
Mr. Townsend that there are not things "inherently and intrinsi- 
cally not patentable under our Constitution and laws." Everything 
that is old and in common use comes within this definition. 

I think Mr. Townsend probably neglected to qualify his answer in 
this particular through inadvertence. I do agree that the question of 
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patentability is largely a matter of opinion, but merely opinion as to 
the application of well-settled rules governing this question to par- 
ticular cases. For example, in the case of Keckendorfer r, Faber 
(\)2 IT. S., 347) the Supreme Court of the United States held the 
opinion that invention was not required to place a rubber tip on the 
end of a lead pencil, or, in other words, to use the stick comprising 
the handle of the pencil as the handle for the rubber also. In the 
iudgmentof thecourt,it mattered not whether the handle for the rub- 
ber was a stick with lead in it or without lead. The Patent Office 
had regarded the combination of the pencil and the rubl)er as of 
sufficient merit to justify the grant of a patent. As an article of 
utility the complete thing was admittedly new and an article of great 
convenience. Nevertheless, the court held that no man shciuld have 
the monopoly of doing the obvious thing of placing a piece of rubber 
on the end of the pencil when it was shown to have been old to use 
the rubber on the end of sticks not pencils, or handles of other de- 
scriptions, this being an obvious combinaticm of two old and well- 
known articles neither of which performed any new function de- 
pendent upon the combination or association. 

In Atlantic Works v, Brady (107 U. S., 192), in the opinion of 
the Supreme Court it was not invention to make a dredge with a 
screw propeller and water-tight compartments distributed through- 
out its area so that the dredge might be lowered by admitting more or 
less water into said compartments and lowered on an even keel. 
Dredges with screw propellers were old. Dry docks and other vessels 
with water-tight compartments were old. In the opinion of the Su- 
preme Court, the adaptation of those old and well-known elements in 
a boat for dredging purposes did not constitute invention. 

These and many other similar cases can be cited where things new 
in themselves, and of great utility, have been held by the courts to 
be within the public domain and not susceptible of appropriation 
to the exclusive use of anyone. 

Can it be contended that under section 3 of the Kahn Act the pro- 
prietors of foreign gi-ants of protection for exhibits of such a class 
may not claim protection without regard to the rights of our own 
citizens? 

I still contend, further, that under section 3 of the Kahn Act it 
is possible for proprietors of foreign gi-ants of protection, within a 
fair interpretation of their rights as there denned, to attempt to 
prevent American manufacturei^s from continuing the enjoyment of 
rights which before the enactment of this law could not be ques- 
tioned. If the only purpose of the act is to prevent the copying of 
the actual exhibit at the exposition and if this is the meaning of its 
langiiage, then its scope is certainly so limited that there is no justi- 
fication for the existence of the act at all. What the foreign ex- 
hibitors believe has been granted them under the Kahn Act is a 
right to protect their manufactured articles in the markets of this 
country for the period specified upon condition that such articles are 
exhibited at the exposition and are the subject of some foreign grant 
of protection. This is shown by circular letters which I under- 
stand are being distributed throughout Europe b}^ foreign patent 
lawyers, a sample of which has been sent to me, and which T here 
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place in the record. This letter is by Mr. Philip M. Justice, a patent 
lawyer of London of high standing and good repute. He says : 

Dear Sik : A law has been pnssetl which Pi^ems to offer an unusual form of 
protection in the United States to persons holding foreign patents, designs, 
copyrights, and trade-niarlcs, for which corresponding protection does not exist 
in the United States. 

Under its provision a holder of any of tht» above who exhibits at the ex- 
hibition articles made abroad protected by foreign grants is given protection 
for such articles, and against reproductions of same in the United States, not 
only during the period of the exhibition, but for three years after the closing 
ther(H)f, sul>je(?t to his obtaining a suitable eertiflcate from either the Patent 
or Copyright Olhces, as the case may be. 

The protection would also appear to afford holders of United States patents 
having limited claims a possibility of obtaining the wider protection often 
afforded by their foreign patents. 

The law is exciting much comment in the United States, and perhaps efforts 
may be made to have it modified, but if it remains unchanged it may be desir- 
able to exhibit goods which are the subject of foreign protection and obtain such 
rights as the law gives. 

It Is doubtful if the office for registering the foreign rights will be opened 
rnitil next summer, and as yet it is quite impossible to say just what the re- 
^luirements and expenses of effectiug the registration will be. 
Yours, faithfully, 

Philip M. Justice. 

Mr. Rogers. Did you state that Mr. Justice was a man of high 
standing and character in London? 

Mr. Bradford. I did. 

Mr. Rogers. I know that he is. 

Mr. Bradford. You will note that in Mr. Justice's opinion this 
law gives the foreign exhibitor protection for his articles " against 
reproductions of the same in the United States, not only during the 

{eriod of the exposition, but for three years after the chasing thereof." 
t will also be noted that he terms the protection extended by the 
Kahn Act as " an unusual form of protection " to persons holding 
foreign patents, etc., " for which corresponding protection does not 
exist in the United States." 

While this is the only letter which has come to my hands, I have 
been told that similar letters have been issued by others. 

Mr. Paige. Mr. Bradford, that letter from Liondon coincides ex- 
actly with what you claim, does it not? 

Mr. Bradford. It does. . ^ 

The statement that articles not patentable in this country but 
free for the use of all who care to use them may be the subject of 
forejgn protection has been disputed and ridiculed. The statement 
that manufacturers may have their rights to continue manufacturing 
articles which they are now manufacturing interfered with, has like- 
wise been disputed and ridiculed. 

The only requirement of novelty in several foreign countries is 
that the article has not before been known or used in that country. 
In Great Britain an importer of an invention from abroad is an 
inventor within the meaning of the Statute of Monopolies. Novelty 
is not affected by prior use abroad, provided knowledge of the in- 
vention has not reached that country. 

The patentee Is the true and first inventor within the meaning of the patent 
law whether he invents himself, or whether he simply imports a foreifi^ inven- 
tion. (Moser v. Marsden, 10 R. P. C. 359.) 
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What is true in Great Britain is true in most of her colonies. In 
Australia unless an article has been used in Australia within 50 
years, it is no bar to a patent or to the validity of a patent. 

Bolivia grants patents to importers of machinery, etc., that may 
be new in that country but old in any other country. The same is 
true in Chile. 

In the Netherlands the "inventor" is considered to be the first 
applicant for the patent. 

Denmark grants patents only to the inventor or his assignee, but 
grants them for any invention which is new in that country. 

In Kussia a patent is granted to the first applicant, and after two 
years can only be annulled by a decision of a criminal court after a 
penal prosecution. 

Spain grants different forms of patents. One grant for five years 
is for " patents of introduction " and may be for things neither 
original or new. Anyone may obtain such a patent who nas estab- 
lished " or intends to establish " a new industry on Spanish territory. 

In view of these facts it is submitted that the possibilities of danger 
to American manufacturing interests that have been pointed out as 
likely to arise under the administration of section 3 of the Kahn Act 
are not " ghosts," as suggested by Mr. Kahn, but are real dangers 
full of live elements for trouble and expensive litigation. 

They tell us, however, that the exposition will take care of these 
matters and prevent these dangers from materializing by rules. 
They quote to us on pages 11 and 12 of their brief certain of their 
rules tnat are to control. I desire to suggest in this connection 
that we are discussing a law of Congress and not rules of a private 
corporation, and that no rules of a private corporation made seven 
years before the enactment of a law by Congress can have much 
force or effect in modifying the scope or the effect of that law, nor 
can they go far in controlling rights provided in such a law. Had 
the rules been made and promulgated by Congress itself at that 
time, the rights granted under the later legislation would stand 
regardless of the provisions of the rules. 

Where there are two acts on the same auhjeot, and the latter embraces all 
the provisions of the first, and also new provisions, and Imposes different or 
additional penalties, the latter act operi'tes, without any repoallnp clause, as 
a repeal of the firj-t. (U. S. v. Tynen, 11 Wall., SS.) 

Certainly if an older statute on the same subject can not control 
a later one, older rules of a private corporation can not control a 
later law of Congress. 

It will be noted that even under the rules which they quote, a 
citizen of this country may manufacture his articles abroad, and 
such articles would be " foreign "exhibits. 

Mr. McKenney has told the committee that our statements that 
those representing foreign exhibitors have never asked a law for 
the protection of patents for mechanical inventions, or articles of 
functional utility, is without foundation. 

It is evident from Mr. McKenney's own statement that he is con- 
fused in his own mind as to the distinction between protection for 
'' manufactured articles." broadly, and protection for the manufac- 
tured article, so far as its physical appearance is concerned. 

He told the committee that in his interview with the French 
ambassador he was told plainly that what the foreign exhibitors 
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Want is not protection niereh' for their patterns or drawings or 
models or designs, from which the manuTactiired article is made, 
but that they want protection for the manufactured article itself, 
made from such patterns, drawings, models, or designs. 

This is exactly what the French ambassador told me, but in the 
discussion of the subject with him it was clear to my mind that he 
did not give to the terms " pattern, model, and design " the signifi- 
cance to w^hich thev are entitled under our laws, but that he con- 
sidered them as confined merely to the actual patterns or drawings 
or models from which the workmen produce the finished article, 
and not as relating to the finished article itself in any manner, either 
to its physical appearance or to its actual mechanical construction. 
When I explained to him that the law if changed, as proposed in my 
amendment, would still protect the manufactured article and pro- 
hibit the copying of the manufactured article so far as its physical 
appearance was c(mcerned, even though it would not protect the 
mechanical construction of the article, he seemed entirely satisfied, 
and when the Commissioner of Patents wrote an opinion in which 
he expressed like views, the ambassador accepted this as sufficient 
for their purpose? and said the amendment would be acceptable 
to him. ^ 

It will be n(Jted that no quotation in the brief on behalf of the ex- 
position, and no quotation read by counsel for the exposition from 
any correspondence, advocates a special law for the protection of 
mechanical inventions, except article 12 from the Berlin ccmvention 
of October 26, 1912, to which this Government was not a party, and 
which has no bearing whatever as indicating the reasons for the 
enactment of this law. 

In all of the other correspondence the recommendations are for 
the protection of patterns, models, and designs. 

The quotation from the President's message to Congress, printed 
at the top of page 14 of the exposition brief, recommends legislation 
"to protect foreign exhibitors against infringement of patents, and 
the unauthorized copying of patterns and designs." 

It will not be contended that this is a recommendation for legisla- 
tion to protect inventions of a mechanical nature, or for articles of 
functional utility. It is merely a recommendation for legislation, 
. such as provided in section 8 of the Bulkley bill, to protect foreign 
exhibitors against infringement of American patents. It can mean 
nothing else. It is such legislation as expositions have had enacted 
time after time and is exactly what was undoubtedly in the Presi- 
dent's mind. He did not say anywhere in his message that Congress 
should enact legislation which will give foreign patentees or the 
owners of foreign patents rights of protection of any kind other than 
are afforded under our present patent laws. 

No one has contended that the foreign* exhibitor at any previous 
exposition has ever complained because of the copying of his mechan- 
ical inventions. A foreigner with a mechanical invention has all 
of the rights to protect it under our patent laws that are a(*corde<l to 
American inventors. ,, 

Mr. Townsend says that the Kahn Act is opposed by " pirates ,^^ 
and on page 21 of their brief counsel refer to the "American pirate. 
I resent this language and imputation. However, it is consistent 
with the rest of the attitude of the exposition management. The 
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American citizen, the American manufacturer, and American rights 
are apparently of no consideration with them. In their view the 
American seems to be a rather disreputable sort of an individual. 
I think, however, it can be shown without question that the Amer- 
ican manufacturer is quite as free from the charge of pirating as 
any other nationality, and has by his genius and enterprise added 
(juite as much to the original creations that have operated potently 
in the advancement of the arts and sciences as the citizen of any 
other country. It is a notorious fact, and generally admitted, that 
in creative genius the American leads the world. 

I think it is very inappropriate for American attorneys, who are 
representing American enterprise, to place upon the record the 
innuendoes, insinuations, and reflections against American manu- 
facturing interests that have been placed upon the record in this 
case. 

Mr. Kahn tells us that the space at the exposition allotted to the 
American exhibitors has been applied for "four times over." This 
perhaps explains their seeming disregard for the interests of the 
American manufacturer and their great solicitude for the foreigner. 

The question naturally arises, why are the exposition people so in- 
sistent upon the exact terms of the Kahn Act as it reads, and so an- 
tagonistic to any amendment whatever, even to such an amendment 
as was agreed upon as satisfactory by the ambassador representing 
the foreign exhibitors. 

There is but one explanation that I can conceive of. It is this: 
The Kahn Act, as it reads, practically vests exhibitors of foreign 
products, protected by any lorm of a foreign grant, with rights 
which amount substantially to a four-year patent. The representa- 
tives of the exposition under this law are enabled to trade four-vear 
patents for rental of space at the exposition. This is certainly a 
powerful means for securing. exhibits and selling space. There are 
many articles manufactured abroad for which, as stated in Mr. 
Justice's letter, "corresponding protection does not exist in the 
United States." Undoubtedly many foreigners will be glad to avail 
themselves of this protection and can be induced to exhibit for this 
purpose. 

Mr. Chairman, in reference to some of the literature that has been 
spread broadcast over this country by the National Registration 
League, the Patent Law Association, and other organizations, which 
has been characUM-ized in all kinds < f uncomplimentary terms before 
this conmiittee, I want in passing to say this: As has been stated by 
Mr. R( gers, the Patent Law Association brief represents the views 
of manv of our best lawyers. Some of the cases there referred to 
as possible to arise under the Kahn Act may be overdrawn, but. tak- 
ing the literal interpretation of the language of the Kahn Act^ 
neither in the Patent Law Association brief or in any other literature 
that I have seen has any statement been made that is not jjistified, 
and it can not be justified. I do not contend, I do not pretend to stand 
here before this coniniittee and contend, that all such cases are likely 
to arise, but I say they are possible under the literal interpretation 
of the language of the Kahn Act. And I say, that being possible, 
and the foreign exhibitor being vested with the rights granted to 
him bv the Kalin Act, be will have a standing in r( urt and be in a 
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position to harass, annoy, and interfere with the rights and business 
of American manufacturers. 

Now, Mr. Chairman, in addition to the nawes we have before men- 
tioned in connection with that brief there are many others whose 
views have been obtained and whose opinions harmonize in the main 
with those expressed therein. While I am not using these names 
with the consent of the parties, we have consulted with such men as 
Frederick P. Fish, of Boston: Charles C. Linthicum, of Chicago — 
.men who as lawyers stand high in the general profession and are at 
the very head of the patent bar. I received but two cr three days 
ago a letter from Mr. Linthicum in which he characterized the Kahn 
Act as "vicious legislation," and added that he felt, as a Democrat, 
he ought to be allowed the privilege of criticizing it. 

It was stated that American manufacturers are not all alarmed in 
reference to this matter. One letter was read, and only one. Mr. 
Chairman, I have here a bunch of letters — I do not know how many 
probably 100 — selected hastily from my files, from manufacturers in 
various parts of the country, which the committee may have if they 
want to read them, although I shall not encumber the record with 
them, protesting most vigorously against this Kahn Act. 

I want to place in the record these resolutions from the Business 
Men's Club, of Cincinnati. I w^ant also to place in the record these 
resolutions from the Chamber of Commerce of Indianapolis. 

I should like also to place in the record these resolutions from the 
Chamber of Commerce, of Cleveland, Ohio. 

I want also to note again that the F'ederation of Trade Press Asso- 
ciation of the Ignited States, representing 241 trade publications^ 
covering 75 trades and industries of this country, has adopted 
resolutions demanding amendment to this act; the National Imple- 
ment Vehicle Association of the United States has tnken like action, 
as the Automobile Board of Trade. * The Merchants Association 
of New York, as expressed in the letter from Mr. Mead to the chair- 
man of this committee, printed in the heariujo^s of the 21st, I do not 
remember his exact language, but they say that some amendment is 
absolutely necessary if the joint resolution which they propose can 
not be agreed upon. Tiiis is the one bodv of lawyers that has given 
this subject careful- and thoughtful consideration, as referred to in 
the brief on behalf of the exposition. I have here a list of the mem- 
bers of the committee on protection of industrial property of that 
association. It includes such names as John P. Bartlett, Archibald 
Cox, William A. Keading, Frederick P. AVarfield, and many others. 
Arthur von Briesen is the chairman. 

Now, Mr. Chairman, with reference to this Bulkley amendment, 
no one contends that that amendment g( es as far as it should. It 
does not make a perfect piece of legislation out of the Kahn Act. 

The Chairman. The Bulklev bill? 

Mr. Bradfokd. The Bulkley bill, which is before the committee. 
That was prepared by a joint committee representing the New York 
County Lawyers' Association, the Merchants' Association of New 
York, and the Patent Law Association of Washington. It was re- 
vised, approved, and submitted to Mr. Bulkley by the Commissioner 
of Patents, revised and approved and introduced by him. 

I do not think it will be contended that these gentlemen did this 
in a fit of hysteria, as intimated in the expositicm brief. They did it 
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in their belief that it was necessary in order to safeguard the interejsts 
of their clients and the interests of the American people. 

Something has been said in reference to the letter that was issued 
by the National Registration League, dated October 20. The pro- 
ceedings of the convention have been placed in the record, and I tliink 
everything else has been placed in the record but this letter. I do 
not recall that this has been. This is the letter that is said to be so 
full of " ghosts." I am going to place this in the record for the infor- 
mation of the committee. 

Mr. Chairman, I also have here a paper prepared by Mr. William 
H. Kenyon, published in the Columbia Law Review of January, 
1914. It is not very long, and wuth his permission I shonld like to 
place this in the record as representing the views of Mr. Kenyon on 
this bill. 

Mr. Chairman, this concludes my argument. If the conmiittee has 
questions to ask, T shall be glad to answer them. Otherwise, I thank 
the committee for their very kind and patient attention. 

(The resolutions, etc., introduced by Mr. Bradford are as follows:) 

TIIK BITBINKSS MEN's CLI H CO. 

RvsolvetJ, That tho amendment of the Kalni law will insure for Snn Franci.soo 
Exposition project the onthusiaFtic support of ^\nierican m:muf:K'turors and 
inventors and encourago them to freely exhibit their prmlucts. 

That it is tho sentiment of this orejanizntion that the amendment now pend- 
ing Fhonld be parsed at once to relieve the apprehension existing as to the 
dnn,'::or to American interests of tiie present provisions, penalties, and liabilities 
of the Kahn law as now a mended. 

Whereas there lips been called to the attention of the executive connnittee of 
the Indianai)oliK Chj'mber of Connnerce certain provisions of public net 14 
(H. R. 7505), entitled "An act providing for the free import jstion of articles 
intended for foreij^i buildings and exhibits at the l*an;ima-Paclfic Interna- 
tional Exposition, and for the protection of foreign exliibitors," passeil l)y the 
United States Iloufe of Representatives and Senate, and approved l)y the 
President September 18, 191.3. and now in force; and 
Whereas this committee indorses the recommendation of President Taft in Ids 
message to Congress r)eccml)er ID. 1912, nM'ommending such legislation as will 
facilitate the entry of material intended for exliiblti«»n and will protet't for- 
eign exhibitors apiirst infringement of patents and the unauthorized copying 
of patterns and designs, but tlie committee wholly disa])proves the above- 
entitled act (public act 14), believing that by reafon of omission i»f proper 
safeguards and requirements and because of inapt phraseology said act is 
calculated to cause serious and irreparalde injury to American manufacturers, 
authors, pi^blishers. and others, and place tliem at serious disad>}-ntage In 
competition with foreign manufacturers, authors, publishers, and otliers: and 
Whereas, in thf» opinion of this committee. srHd act in its present form affords 
opportunities for gross abus:e and for practice.^ that should not i>e ]?ennitted. 
Tud wmII lead to extensive litigation unless amended: and 
Whereas the patent laws of the United States place foreigners, in all respects, 
on an equal footing with citizens of tlio T'nited States and afTord ihvw. the 
same protection for their inventicms and discoveries, including designs, that is 
afforded to citizens of the United Stittes; and 
Whereas special and unusual privileges denied to citizens of the United States 
should not be extended to aliens, nor should penalties be i)rescril)ed for in- 
fringement of sucli sfjecial and unusual privileges, granted without the cus- 
tomary investigation and in disregard of existing and vested ritrhts. which 
penalties are not prescribed under the existing p'ltent statutes of the Inited 
States: Therefore be it 

Resoived by the exvvuiive commiftrr of the Itidiannpftiifi Clumihrr of Com- 
merce, Tlnit this committee approves the anu^ndinent of public act 14. in the 
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mnii' I'r quoted below, which, we nre ndvisoiL hns the approval of the present 
Coii 1. ssioner of Patents, the Hon. Thomas Ewing: 

A BILL To amend sectioDS 2, :^, 4, 5, and 6 of an act entitled "An act proTidin^ for tbe 
free Importation of articles intended for foreign buildings and exhibits at the Panama- 
Pacific International Eixposition, and for the protection of foreign exhibitors,*' approved 
September 18, 10L3. 

Jiv it enacted by the Senate and House of Representatives, of the United States 
of America in Congress assetnhled. That the act approved September 18, 1913, 
entitled "An act providing for the fn»e inijxirtation of articles intended for for- 
elj^n buildings and exhibits at tlie Panama-Paclflc International Imposition, and 
for the protection of foreign exhibitors," be amended as follows: 

That section 2 thereof be amended to rend as follows : " That the Librarian 
of Congress is ht»reby authorized and directed to establish a branch otiice under 
the direction of the register of copyrights at the Panama-Paclflc International 
Exposition, in suitable quarters to be fumishe<l free of charge by the Panama- 
Pacific International Kxiwsltion To.. «*a}d office to be established not later than 
July 1. li>m, and m:»lnti)lne^. until the "dose of said expcisition; and the pro- 
prietary certificate of registration of design or copyright issued by any foreign 
government protecting any pattern or design for any manufactured article or 
copyrlghtwl subject produced in the foreign country granting such protection, 
imported for exhibition and exhlbite<l at said P»ma ma-Pa cl fie International Ex- 
position, may, u|)on presentation of satisfactory proof of such i)roprletorshlp, 
obtain without charge a certificate from said branch office, which shall be 
legal evidence of such proprietorship and extend the rights thereunder within 
the Unite<l Stntes. srbject to the limitations prescrlbeil by this act; and said 
branch office shall kt»ep a register of all certificates of registration and certifi- 
cates of copyrights 18su<h1, which shall be open to public inspection. 

"At the close of said Panama-Pacific International Exposition the register 
of certificates of registration or copyright shall be deimsited in the Copyright 
Office in the T^ibrary of Congress at Washington, D. C. 

** Skc. 2. That sections 3 and 4 be rei)eaied. 

•* Sfc. 3. That swtion 5 thereof be amended to rerd as follows: 

" ' Sec. 3. That the provisions of sections 25, 2^i. 27, 2\ 34, 35, 3«, 37. aS, 
39, and 40 of the copyright act approved March 4. 190J), so far as applicable, 
are hereby made available for the enforcement of all rights under the provisions 
of this act' 

" Skc. 4. By adding thereto the following : 

" * Skc. 4. That the exhibition at said Panama-Pacific International Ex]»osi- 
tlon of any article of manufacture, composition, or other product of foreign 
manufacture Imported for the purpose, or the use or operation of any article, 
comi>osltlon. or product for demonstration purposes only, shall not ccmstltute 
an Infringement of any rights under any letters patent of the Unite<l States 
diat may have been or may be granted.* 

" Sec. 5. That sei^tion 6 thereof be amended to read as follows: 

** * Skc. r». That the rights protected under the provisions i^f this act shall 
begin on the date of the arrival of the imttern, design, or coi\vriglited subject 
or article so iniported for exhibition within the grounds of the Panama-Pacific 
International lOxpoaition at San Francisco, and shall continue for a period of 
three years from the date of the closing of said exposition.' " 

And be it further resolved. That the executive ciminiittee of the Ind;anai)olls 
Chamber of Commerce request the Senators and Kepresentntlves in Congress 
representing the State of Indiana jind the congresslonnl districts within the 
State to urge proper and efrwtive amendment of yahl iiublic a<'t 14. to the end 
that it miiy adecpiately proled foreign exhibitors, yet not iK^jir oppret'slvely on 
citizens of the Cniteil States. 

REPORT OF THE COMMITTKE ON PATENT KAWH AND ADMINISTRATION. 

As amended and approvetl by the board of direclors of the (Cleveland Cham- 
ber of Connnerce January 15, 1014 : 

To Tin; IU)ARn of Diui (tohs of tiii: Ci.ivri.ANn Chamhkr o^ Commfrck. 

(iENTi.FMKN : At the recent I'xtraordinary session of Congress a law was en- 
acted tor the protection of foreign buildings sind exhibits at the Pan n ma -Pacific 
Kxposition, and for the proto:ti«)n of foreign exhibitors. It Is k!M»wn as the- 
"K.ihr. law" ni'^ w:!s :i yn ed by the President on September IS. 
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There Is no objwtlon from anyone, we believe, to the free importation of 
foreijm exhibits at the San Franci8<*o Exjjosltlon, nor to a reasonable protection 
of such exhibits against persons who might wish to take unfair advantage of 
exhibitors by dui)licating their patented' articles, patterns, or devices. 

But this law will permit Anyone presenting ** satisfactory proof" (which 
is not defined) of proprietorship of any foreign patent, trade-mark, or copyriglit» 
to obtain from a branch patent office at the exposition, a certificate which shall 
be legal evidence of such proprietorship. Then for a period of three to four 
years it becomes unlawful for any person to "copy, imitate, reproduce, or re- 
publish any foreign model, design, trade-mark, copyright, or manufactured 
article protected by the laws of any foreign country by registration, copyright, 
patent, or otherwise" exhibltwl at the exjwsition. Anyone Infringing the 
"rights" i)rote:*te<l under the act, whether innocently or not, is subjected (a) 
to Injunction, (b) to damages and profits, (c) to surrender of alleged infringing 
articles to be imiiounded during the pendency of action, and id) to surrender 
and destruction of sill articles found to infringe the rights gi*anted by this law 
and all means and devices for making them, whether such devices are used 
for other purposes or not. Further, willful Infringement is made a criminal 
offense, punishable by imprisonment for a year or less, or a fine of $100 to 
^1,000 or both. 

This extraordinary proteftion is to be allowed from the time the* prote«*ted 
article arrives at the exi)osItion grounds to the end of three years from the 
close of the exposition, which would mean, according to present plans, up to 
December 4, 1918. 

This protection is to l>e granted without application, without the production 
of the foreign patent, trijde-mark. etc., without examination, without fee, with- 
out publication or notice of any kind to the public. The applicant need not even 
obtain the* " certificate of ownership " whi«*h is referred to in language that i« 
permissive only. 

To appreciate the danger of this legislation, it is only necessary to under- 
stand some of the i)ossible results, 

(1) Under It an American manufacturer might be denied the right to pro- 
duce an article upon which a patent has been refused by our Patent Office, or 
which may have be(»n putiMited and dt»dicated to the public, ol* which may have 
been in i)ul)l!c u.«e for more than two years. A X^nlted States patentee holding 
a patent still in force In this country might be prohibited from manufacturing 
his patented article ui)on the ground that a foreign proprietor held a foreign 
patent upon that article. Designs or articles of manufacture which may not 
be new and may have been In use for a long time in this country, or which may 
not be i)atentable in this country, can be denied to American manufacturers 
for a period of four years. 

(2) Copyright property might be created without reference to novelty or 
original authorship, and things which are public property might thus be turned 
over to a foreign monopolj*. 

(3) Tender this law a foreigner who had registered in his country a valuable 
American tr.ide-mark could seek to prevent the American owner of the trade- 
mark from using his own trade-mark in his own country for a period of four 
years. 

(4) A foreign patent, copyright, or trade-mark which might expire on ,Tanu- 
ary 1, 1910, could apparently, by the terms of this act, be enforced agiiinst any 
Infringenient in this country for three years beyond that time. 

These are but a few instances of the possible injustices and frauds which 
could be practiced under this law. 

It is astonishing that such a piece of legislation could bo hurriedly enacted 
and could receive the signature of the President. The explnnation apparently 
is that biH-ause the primary pur|Kise of the law was to admit foreign ex- 
hibits free of di'ty the l>lll was referred to the (Vunmittees on Ways and 
Means and Finn nee of the House and Senate, respectively, and was not referre<i 
to the C'onuniltcc on Patents of either House. Further, through a misadvertence 
it was understood that the bill had the approval of the Commissioner of Patents, 
when, in fact, a letter from liini protesting against the terms of the bill is said 
to have been on file at tlie time when the bill was passed and approved. 

The Commissioner of Patents has suggested that the law be amended to 
elliiilnate therefrom all mention of trade-marks and patents. 

Your committee on patent laws and admlnistratitm recommends that the 
develand Chanihcr of Conunerce ai)prove the suggestion of the Comuiissioner 
of Patents and urge upon Congress the amendment of the law as suggested by 
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hlni. Wo urge also that all pn)i)ose<i legislation with rofereuce Ut patents and 
copyrights and trade-marks shall hereafter be submitted to the Committees on 
Patents of the House and Senate, i)efore enactment. 

On December 11, Congressman Bulisley introduced a bill to amend the Kahn 
law, which omits reference to patents other than patents of patterns or design, 
and omits all reference to trade-marks. It requires that a foreign proprietor 
may receive a certificate which shall be prima facie evidence of foreign regis- 
tration and proprietorship. After he has presented proof of such registration 
and proprietorship, and of his importation and exhibition, it requires that such 
proof shall contain a copy in full of the foreign registration, copyright, patent, 
or otherwise, together with the date and the term of the same. It requires that 
any pattern or design or copyrighted subject, in order to be protected under this 
act, shall not have been in public use or on sale in this country, and shall not 
have become the property of another under the laws of this country prior to 
the exposition. It omits the penalties of imi>ounding the alleged infringing 
articles and of surrender and destruction of such articles, together with the 
means or devices used in producing them. It requires that any article protected 
must be conspicuously marked ** Foreign design registered " or " Foreign copy- 
right registered" in order to be protected from infringement under this act 
It provides that the protection shall continue until 1919 unless the foreign 
registration, copyright, patent, etc., beconi»?s incflFective at an earlier date, in 
which case the American rights will expire with the foreign rights. It gives 
additional protection to the foreign proprietor by a provision that the exhibi- 
tion of any article of foreign manufacture at the exposition shall not con- 
stitute an infringement of any United States patent rights. 

Yonr committee believes that these amendments bear on their face the evi- 
dence of having been carefully drawn, after thorough consideration of the rights 
of foreign exhibitors, as well as our own manufacturers. We recommend that 
your directors, acting on behalf of the Clevelr.nd Chamber of Commerce, ex- 
press approval of this bill and urge upon the Members of Congress Its enact- 
ment. 

We further recommend that the committee's report be sent to all of the 
manufacturers represented in the membership of the chamber, with the notifi- 
cation to them that a copy of the Kahn law and the correspondence and criti- 
cisms relating thereto, are on file at the chamber of commerce, and that manu- 
facturers are advised to examine this material before preparing to exhibit at 
the Panama-Pacific International Exhibition, and to take such action indi- 
vidually as they may be able to take consistently, to bring about the amendment 
of the law in accordance with the report of this committee. 

W^e further recommend that a copy of this report be transmitted to the 
Senators and Representatives In Congress from the State of Ohio, to the Secre- 
tary of the Interior, to the directors of the Panama-Pacific International Expo- 
sition, and to such others as your directors maj- deem advisable. 
Respectfully submitted. 

Hayden Eames, Habby N. Hill, 

J. B. I'ay, John B. Hull, 

0. O. Bartlett, J. C. Lincoln, 

ALBFKr H. Bates, A. E. Merkel, 

F. E. Drury, Chas. R. Miller, 

Karl Fenninq, John F. Oberlin, 

Alfred Fritzsche, P. Plaktinqa, 

Harry C. Gam meter, O. T. Richmond, 

I6AJ)0K Grossman, 

Committer on Patent Laws and Administration. 

December 18, 1913. 

National Registration Leaoue, 

Philadelphia, Octot}er 20. JOJii. 

Dear Sir: Do you know that under a law just passed by Congress, copy of 
which is inclosed, jou may be liable to criminal prosecution, fine, imprisonment, 
confiscation of property, and injunction, for continuing to manufacture your 
own products? 

The first section of this most astounding bill is unobjectionable, being for 
the purpose of admitting" foreign exhibits free of duty, but sections 2, 3, 4, and 
8 vitally affect manufacturers. 

In order to understand the scope and possibilities of this bill, it must be re- 
membered that many foreign Governments issue patents, trade-marks, copy* 
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rights, certificates of design, registration, etc., without examination as to 
novelty, originality, or proof of ownership of the subject matter; therefore 
under the provisions of this law it is not only possible but probable that many 
exhibits at the exposition will be the subject of foreign protection Of some kind, 
notwithstanding the same things have been free from all character of protec- 
tion in this country for many years. 

Again, it is possible for anyone to ask some foreign Government for a cer- 
tificate of protection for the product of your concern, have the same imported 
and exhibited at the exposition, secure a certificate under this law, and say 
to you that you must stop manufacturing or subject yourself to all the liabilities 
and penalties provided by this new Kahn law. 

The effect of the law is to vest all foreign Governments with the right to grant 
all kinds of protection within the United States, or to make effective, within 
our country, the law governing the grant of patents, trade-marks, registrations, 
etc., of every country on earth, and make our own citizens liable to the penal-, 
ties of this bill for infringing the alleged rights under the laws of any and all 
foreign Governments. 

Under this law, goods imported from foreign countries for our markets in 
the rgular order of business may be prohibited from sale, and merchants 
innocently handling them fined and imprisoned and the property confiscated, 
because such goods are the subject of protection under the laws of some, 
foreign country. 

This new law will throw the patent and trade-mark situation into great 
confusion and do untold injury to the owners of American patents, trade-marks, 
and design property, as well as manufacturers of articles Which anyone is now 
free to maka 

It will also afford opportunity for unscrupulous persons to harass and 
blackmail reputable manufacturers and merchants in numerous ways. 

Many other iniquities are harbored in the bill, and endless loss and litigation 
are bound to result. , 

So far as the Kahn bill has for its purpose a proper protection of foreign 
owners of original-design property who may exhibit at the San Francisco 
Exposition, American manufacturers can have no objection, but the law as 
passed goes far beyond such purpose, permits the invasion of existing American 
rights, and must be amended to safeguard such rights. 

You are urged to take up this matter at once with your Senators and Repre- 
sentatives in Congress and use your infiuence to secure such amendment to this 
law as will eliminate its obnoxious provisions. 

A reply expressing your views on this subject Is solicited. 

National Registration Leaouk, 
S. M. Weathehly, Secretary. 

COLrMBIA LAW RrVFEW (JAMARY NO.). 

The Kahn Act: A vriticif<m. — A law recently enacted at Washington in aid 
of the l*;inania-I*Mciflc International Exposition ' challenges nlike the attention 
of the student of patent, trade-mark, and copyright law and the attention of 
the niannfjK'turer and business man whose vest ml interests niay have been 
put in jeopardy by it. 

England and (Terniany had. during the summer, refns<»d to cNhibit; and.Jimong 
the reasons given, had been the asserted fear of English and Gernmn niannfac- 
tnrers that everything exhibited by them would be wantonly copied and appro- 
priated by American manufacturers without lejive or license or compensation. 

The act drafted by the friends of the exr>osition in this emergency (but ap- 
parently without expert supervision on the patent, trade-mark, and copyright 
side) was treated as an annex to the tariff act and was referrerl to the Ways 
and Cleans Connnlttee in the House and to the Finance Committee in tlie Senate, 
and not to the Patents Committee of either, and was fiassed by the House of 
Representatives on Sei)teniber 11, by the Sonnte on September 12. and was 
signed by the President on September 18. 1913. 

A brief consideration of the act and of the situation it creates may i)erlmps 
be worth while at this time, for it is certainly a curiosity in legislation. 

Section 1 remits temporarily the customs dutes on articles imported for exhi- 
bition, and^is not objectionable. 

^ Statutes Sixty-third Congre»B, first sess., chap. 14, popalarly known as the Kahn Aet, 
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Hections 2 to are apiiarently Intended to eecure exhibitors against tlie copy- 
ing of wliat tiiey import and exlilbit, provided it was at the time of Importation 
protected in any way under the laws of any forel^^n country. 

To compasd this end sections 2 to 6 in reality create a new species, or rather 
several new species, of property (for the term of the exposition and tliree years 
after its close) somewhat in the nature of copyright property. 

The beneflciarj' is the proprietor (he may be a citizen of the United States 
or a foreigner) of the foreign protection, whether that foreign protection be 
granted by one country or by another and whether by registration, copyright, 
trade-mark, patent, or otherwise. 

The nature of the new property Is not defined in the act — either as an ex- 
clusive right or otherwise — nor is It requlrei to be erldencod or defined by 
any governmental grant or patent or registration or by any public record. Thd 
natuie of the property is defined only in terms of prohibition — like a i>olice 
regulation or a sumptuary law — as follows: 

" It shall be unlawful for any person without authority of the proprietor 
thereof, to copy, imitate, reproduce, or republish any pattern, model, design, 
trade-mark, copyright, or manufactured article protected by the laws of any 
foreign country by registration, copyright, patent, or otherwise, which shall 
be imported for exhibition at thu Panama-Pacific International Fbtpositlon and 
there exhibited.'' ^ 

And the consequences to *' any person who shal! infringe the rights protected 
under this act*' are unusually severe, both civil and criminal — ^willful copying 
for profit being made a misdemeanor against society punishable by fine or by 
imprisonment, or botli. 

There Is only this mention of " the rights protected under this act,*' but those 
rights are not otherwise defined than negatively by the acts that are declared 
to be unlawful as above. 

The rights depend upon the conjunction of three conditions and upon nothing 
•else, namely: 

(a) Protection of any kind In any foreign country by registration, copyright, 
patent, or otherwise ; 

(b) Importation for exhibition purposes by the proprietor of such foreign 
protection; and 

(c) Subsequent exhibition. 

The rights accrue upon the arrival of the goods at the exi)osltlon grounds 
In San Francisco, provided they are subsequently at any time exhibited. These 
rights extend to and may Include patterns, models, designs, trade-marks, copy- 
right, or manufactured arlii'ics. Very diverse forms of property are thus In- 
cluded, namely, trade-mark, copyright, and patent property. 

In the case or a trade-marl: appearing on goods imported and exhibited the 
act creates a right when tnidemaik protection of any kind has been given by 
any foreign country, whether based on trade use there, or anywhere, or not, 
and whether based on trade use in commerce between this country and '^c^relgn 
nations, or In commerce between the States, or not, and the prohibition of the 
act Is not limited to foreign or to Interstate commerce, but extends to all com- 
merce. For example. It would prohibit the coi)yIng of tiade-marks for use In 
commerce whollv withlu the State of California or whoUy within any other 
State. 

Now trade us<» has always heretofore been fundamental to our ideas and 
definitions of trn de-mark property and trade use in this country and in the 
commerce of this country. 

"A trade-mark can only be enjoyed In connection with a business.'* says the 
Supreme Court." And again, 

"The claininnt of the trade-mark must have been the first to use or employ 
the same on like articles of production."* 

The Supreme Court in the Trade-Mark Cases* held that the trade-mark 
statute of 1S70 was " Invalid for want of constitutional authority, inasmuch 



* Italics In QiiotatlonB throughout are mine. 
•Baglin v. Cusenler Co., 1010 (221 U. S., 580, 097). 



* uaxiin V. V uHeuier ^v., ufiw v*-> u« »^-« •••^v, ut/* i. 

•Columbia Mill Co. r. Alcorn, 1S93 (150 U. S., 460, 464); Metcalf v. Hanover Star 
Milllne Co., 1913 (204 Fed., 211); SpieRel r. Zuckerman, IftlO (176 Fed., 978); 
atTcI., 1011 (18S Fed., 63). Reo aluo the Trade-Mark Cobcs, 1S79 (100 U. 8.. 
82) : Warner r. Searle & Hereth Co., 1903 (191 U. S.. 195) ; SUndard Paint Oa v. 
Trlnidnd Asphalt Co.. 1910 (220 U. S., 446). 



*1879 (100 U. S., 82) 
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us it was so framed that Its provisions were applicable to all commerce, and 
could not be confined to that which was subject to the control of Congress." * 

In Warner v. Searle & Hereth Co." the court was considering the new trade- 
mark act of 1881, and said: 

"Obviously the act was passed in view of the decision that the prior act 
was unconstitutional, and it is, therefore, strictly limited to lawful commerce 
with foreign nations and ^Ith Indian tribes. It is only the trade-mark used 
in such commerce that is admitted to registry, and it can only be Infringed 
when used In that commerce, without right, by another than its owner." 

There Is no such saving limitation in the act under discussion and in so far 
as it includes trade-marks it would seem to be as unconstitutional as the act 
of 1870. 

Moreover, there Is no basis In reason for making trade-mark protection 
abroad (which presumably is based on trade usage and conditions there) the 
occasion for exclusive trade-mark rights here (where trade usage and condi- 
tions are in all probability not the same), and indeed the act does not exclude, 
but on the contrary it might include, within its prohibition trade-marks that 
are already, and may long have been, the vested property of other proprietors 
in this country. When the importing exhibitor actually establishes trade-mark 
rights by trade usnge in this country he will find our existing common law 
}ind statutory law on that subject ample for his protection. 

In regard to copyright property, the act creates a right that is not in terms 
based upon authorship but upon the mere existence of foreign protection fol- 
lowed by importation and exhibition. Tlie i)rohibltlmi in this regard may, 
therefore, cover and Include what would not luive been copyrightable under 
our copyright act. It may cover and Include what is already and long bas been 
in the public domain in this country, or wbat has been previously copyrights 
by others here and is their vested property. 

Under the Constitution statutory copyright here fundamentally requires 
authorship as Its basis.* 

In the matter of patterns, models, designs,^ ifnd articles of manufacture the 
act creates a new property In the nature of patent propertj'. but a property that 
does not proceed upon novelty or upon invention, but, on the contrary, may 
include wbat is old and well known, or what Is patented. and has long been^ 
patented to others, or wbat is in Its nature unpatentable hero. It Is notorious, 
of course, that the patent laws of almost nil foreign countries differ materially 
from our patent laws, both in fundamental theory and in administration, and 
that many things are patentable In one or more foreign countries that would 
not be patentable here. A single illustration is sufficient Several foreign 
countries issue patents of importation. That Is to say, a pattern, model, design, 
or article which, for example, is old and well known in this country but has 
never been Introduced into that country, may be patented there by the importer 
from this country into that. In such case he would be the proprietor of thftt 
foreign protection. The present statute would give such proprietor. If he 
brought that same pattern, model, design, or article back into this country and 
exhibited It at the exposition, a monopoly here of that pattern, model, design, 
or article for approximately four years, although he was not its inventor and 
was not its proprietor in this country, and although it was old and w^ell known 
here and in the public domain or was even patented here to others. 

The Supreme Court has recently said* of the patent law that it "only re- 
quires as a condition of its protection that the world be given something new 
and that the world be taught hoio to nae it" and again : * 

"The design of the patent laws Is to reward those who make some substantial 
discovery or invention, which adds to our knowledge and makes a step in ad- 
vance in the useful arts. Such Inventors are worthy of all favor. It was never 
the object of those laws to grant a monoiwly for every trifling device, every 
shadow of a shade of an Idea, which would naturally and spontaneously occur 
to any skilled mecrhanic or operator In the ordinary progress of manufacture." 

1 The above Quotation 1r from tbe opinion of the same court in Warner v. Searle & 
Hereth Co., 190.3 (191 U. 8., 195, 202). 

a 1903 (191 U. S., 195. 204). 

»Fanks v. Manchester. 1«88 (128 IT. S., 244) ; Llthocraphic Co. v. Saranv, 1884 (111 
TJ. S., 53) ; Holmes v. Hurst, 1899 (174 U. S., 82) ; Bobbs-Merrill Co. v, Straus, 1910 
(210 U. 8., 83«. 846), ^ « « 

* Diamond Rubber Co. v. Consol. Tire Co., 1910 (220 U. S., 428, 436). 

■Atlantic Works v. Brady, 1882 (107 U. S., 102. 200). See also Beckendorfer v. Fkiber, 
1876 (92 U. S.. 347) ; Pennock & Sellers v. Dialogue, 1829 (2 Pet, 1). 
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Early lu the formnthe dajH of our patent system it was said : 

" Inv^tioii or discovery Is required as the proper foundation of a patent, 
and. where both are wanting, the applicant can not legally secure the privi- 
lege." ' 

The Supreme Court in Continental Paper Rag Co. v. Eastern Pai)er Bag Co.* 
has also recently declared : 

" The patent law is the execution of a policy having Its first expression In the 
Constitution, * ♦ * it provides for an exclusive right to Inventors to make, 
use, and vend their Inventions. • ♦ ♦ The Inventor could have kept his dis- 
covery to himself, but, to Induce a disclosure of It Congress has, by Its legisla- 
tion, mrde In pursuance of the Constitution, guaranteed to him an exclusive 
right to it for a limited time. ♦ • ♦ The inventor is one who has discovered 
something of value. It Is his absolute property. He may withhold the knowl- 
edge of It from the public, and he may insist upon all the advantages and bene- 
fits which the statute promises." 

And the court quotes with approval as follows: * 

" If he [a patentee] will neither use his device nor permit others to use it 
he hns but suppressed his own. His title Is exclusive, and so clearly vHthin the 
constitutional provisions in respect to private property that he is neither bound 
to use his discovery himself or permit others to use It." 

In McClurg v. Klngsland,* the Supreme Court early said : 

** The powers of Congress to legislate upon the subject of patents Is plenary 
by the terms of the Constitution, and as there are no restraints on its exercise, 
there can be no limitation of their right to modify them at their pleasure, so 
that they do not take away the rights of property in existing patents" 

The power of Congress over Inventions is thus limited under the Constitution 
to securing to inventors the exclusive use for n limited term of their inventions.* 
But here are monopolies to be secured (whether of invention t or not and 
whether to the inventors or their legal representatives or assigns or not), and 
to be secured without application, or oath, or examination, or governmental 
grant or seal, and without spe^ficatlon or claim, and without notification to the 
public of any kind as to what the public Is prohibited from doing — surely a 
startling novelty In any patent system and one well calculated to bring any 
patent system Into disrepute. Application, oath, examination, governmental 
grant under seal in letters patent are prescribetl in all our patent statutes, 
letters patent are open letters, open to the public, to be read and known. But 
here are no letters, open or closed. Here Is monopoly without definition or 
evidence. Here Is prohibition without specification of the thing prohibited. 
The public may see what Is exhibited In San Francisco, but how Is the public 
to know whether what it s«-rs Is protected In any way In any foreign country 
or not, or whether the exhibitor Is the proprietor of that foreign protection or 
not, or, if protected, what feature of the exhibited article Is protected — ^whether 
its form or its ornamentation or some possible invention lurking within It — or 
what the extent of that foreign protection Is? The act permits reregistratlon 
in San Francisco, but does not require It, and the rights and the prohibition in 
no way depend upon reregistratlon. The climax of absurdity Is reached in the 
absence from the act of any requirement as to marking the protected articles. 
The public visiting the exposition will have no way of knowing which of the 
exhibited goods come under the act and which do not 

The act does not seem, therefore, to be justifiable under the clause of the Con- 
stitution which empowers Congress to secure to authors and Inventors, for 
llmitecl terms, the exclusive use of their writings and Inventions, nor does It 
seem to be justifiable under the control of Congress over interstate and foreign 
commerce. 

On th? contrary, the act geems to create an aggregation of nondescript monopo- 
lies, including subject matter over which Congress has no constitutional 
authority, and monopolies that may, in effect, take vested property from one 
set of individuals and give It to another without due, or any, process of law. 

Any law that violates the vested rights of property Is doomed to failure. 



iClieford, J., in Bray v. Hartshorn, 1860 (1 Cllflford. 538, 640). 
«1908 (210 U. S., 406, 423-424). 
• Page 425. 

♦1843 (1 How., 202, 206). .,««,„ 

•Evans r. Eaton. 1818 ("> Wluat.. 454, 513): McClurg v. KlngsUnd, 1848 (1 How.. 
202) ; Bray v. HartBhorn, 1800 (1 Cliff.. 638). 
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Mr. Justice Story, speaking of the related matter of taking private property 
for public use without compensation, siild : * 

"This (the constitutional prohibition) is an affirmance of a great doctrine 
established by the common law for the protection of private property. It Is 
founded in natural equity, and is laid down by jurists as a principle of universal 
law. Indeed, in a free government, almost all other rights would become utterly 
worthless if the Oovonimcnt popFC8se<l jin uncnntrolh'blo power OA-er the private 
fortune of every citizen. One of the fundamental objects of every good govern- 
ment must be the due administration of justice: and how vain it would be to 
speak of such an administration when all property is subject to the will or 
caprice of the legislature and the rulers." 

In Hepburn v. Grlswold * the Supreme Court said : 

"Another provision, found in the fifth amendment, must be considered in this 
connection. We refer to that which ordains that, private property shall not be 
taken for public use without compensation. This' provision is kindred In spirit 
to that which forbids legislation impairing the obligation of contracts; but un- 
like that, it Is addressed directly and solely to the National Government. It 
does not, In terms, prohibit legislation which appropriates the private property 
of one class of citizens to the use of another class; but if such property can not 
He taken for the benefit of all, without compensation, it is difficult to under- 
stand how it can be so taken for the benefit of a part, without violating the 
spirit of the prohibition." 

In McClurg v, Kingsland * the court said : 

"This repeal, however, can have no effect to impair the right of property 
tlien existing in a patentee, or his avsslgneo, according to the well-established 
principles of this cour In 8 Wheat., 403." 

It is said that the act is defended by those who drafted It on the theory that 
the words of prohibition which it contains, namely, "copy, imitate, reproduce, 
or republish" were intended to mean, and will be held by the courts to mean, 
only actual copying or taiitating, and that only of an original that is itself 
novel and not itself a copy. And dictionary definitions of the word "copy," as 
something made to duplicate an original, are quoted. But the word "original" 
In such definitions is a term of relation only. It means original with respect to 
the particular copy In question. It does not mean original in the sense of 
novel. A copy may be made of a copy, and in such case the latter is an original 
with respect to the former. This defense of the act is not convincing. That 
great vested property interests should have to hang on an argument that is 
such a thread of sand (it Is not even a rope of sand) is in itself sufficient con- 
demnation of the act. 

Moreover, the argument in defense defines the property by the particular 
character of the act of trespass u\}ou It, rather than by the inherent nature of 
the property Itself. 

The jirgument, too, would seem to prove too much and to render the law sub- 
stantially ineffectual even for the purposes of those who drafted it; for it is 
to be noted that the copying or iniitnting In question Is a copying or imitating 
only of the specific articles of manufacture or copyrighted subjects that are 
imported and exhibited. If later the foreign exhibitor Imports similar goods for 
purposes of sale, and sells them without exhibiting them at the exposition, those 
goods may apparently be copied and imitated with impunity, even though they 
present or embody the sjime idemtical | pattern, design, trade-marlc, copyright, or 
Invention. 

Of what avail to forbid copying of the samples if the goods themselves when 
they come upon the market can be frcK»ly copied? 

In summary, 1 would say the new law .«jooius to include subject matter over 
wlilch Congress has no constitutional authority; that it seems to take property 
from one and bestow it upon another without due process of law; that it Is 
vague and Indefinite as to the character of the new property rights that it at- 
tempts to create: that it seems to create a monopoly of trade-mark, copyright, 
and patent property that neither depends uiK)n trade use in the one case nor 
upon authorship or inventorship in the other case, and that is foreign to all 
our fundamental conceptions and definitions of that sort of property and of its 
basis in right and reason; that it creates a new species of property without 
governmental grant or control and unevidenced by any public record; that it 



^2 Story on tbe Constitution, 5th ed., 568. 
M869, 8 Wall., 603, 623. 
« 1843. 1 How., 202. 
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ignores Mtid disregards tlie riglits of mH otiiers Uiau, tlie proprietors iu ques- 
tion, and seems to base the latter's rights upon tlie actual protection — its char- 
acter and extent — afforded him by the laws of foreign countries under unspeci- 
fied registrations, copyrights, or patents granted by such foreign countries, and 
tliereby would seem to introduce utter confusion and unworkabllity here. 

A law that proposes to Imprison must be clear and certain and reasonable, 
else public opinion will condemn it and the courts will reflect that public opin- 
ion and the law will become a dead letter for every purpose. 

Any amendment that is undertaken should certainly eliminate all referenoe 
to trade-marks and to inventions involved in articles of manufacture. As to 
what w(»uld be left (patterns, models, designs, and copyright) it should contain 
an express novelty proviso and a proviso saving the vestetl proi>erty rights of 
others. It should require (not merely i>ermit) reregistralion in this country, 
and such reregistration should be based upon the protection accorded in the 
foreign countrj* from whicli the goods are imiH>rted, and the reregistration 
should include a copy, in full, of the foreign registration ui>ou which it is 
founded, and conspicuous marking of jjII articles protected under the act ^ 
should be required for the information and protection of the public; and the 
provisions as to criminal liability should be more carefully hedged about. With J 
such safeguards, the rights granted might well be made more substantial so as 
to protect identical articles of manufacture subsequently imimrted for sale* 
without exhibition. 

Wm. Houston Ken yon. 

New York. 

(The following letters were submitted later by Mr. Bradford and 
ordered to be printed in the i^ecord :) 

Bradford & Doolittle, 
Washington, D. f.'., February .1, li)lJ^. 
Hon. William A. Oldfield. 

United Staicfi House of Reprettcntatives, ^^affhington, I). C. 

Dear Mb. Oldfield: I inclose herewith a letter received iu this morning's 
mail from Mv. William Houston Kenyon, of New York, which I w^ould like to 
add to the record in the hearings on the Kahn Act at the couclusion of my re- 
marks yesterday. i 

This letter Is entirely vohnitary on Mr. Kenyon's part, as it came without 
solicitation or suggestion from me or any interests whom I represent. It so ] 
clearly supplements the statement that I made, and the one that was made by j 
Mr. Rogers in reference to the Britannica case and other points brought out In i 
the exposition brief, that I think it may be helr>ful to the committee to have 
it in the record. 

Yours, very truly, 

E. W. Bradford. 

February 2, 1914. 
Mr. Ernest W. Bradford, 

Loan d- Trust HuUding, Washington, D. C. 

Dear Mb. Bradford: I had the privilege of reading the brief signed by 
Charles E. Towns<»nd. Frederic 1). McKenney, and F. S. Brittain before the 
House Committee on Patents on the rn*oposetl nmeudments to the Kahn law, and 
I have the following comments to make: i 

1. The decision In Encyclopedia Britannica r. Wenier Co. (134 Fed., 841, and 
142 Fed., IKWJ) should give little comfort to those who look fonvard to some 
benefit from the operation of the Kahn Act. The interim copyright act of Jan- 
uary 7, 1904, and the Knhn Act are fundamentally different. The former was 
expressly and in terms an addendum to the existing copyright law, and In its 
section 8 it expressly provided that it should not be construed or lield to *' In 
any manner affe<*t or repeal any of the provisions of the revised statutes and 
the acts amendatory thereof" " excei»t In so far as this act authorizen and 
provides for temporary copyright protection during the period and for the pur- 
poses herein provided for." It was a temporary |)rovIsion grafted on to the 
;:eneral co|iyri;ilit law.. For the purposes of the ton»porary copyright prot€»ction 
under the special circumstances recited It waived only one requirement of 
the general copyright law, namely, the requirement of section 4056 of the then 
existing Revised Statutes, that no person shall be entitled to copyright unless 
he shall on or before the day of publication * * * in any foreign country 
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deliver at the office of the LlbrariaD of Congress, etc. It did not waive the 
requirement of that section that no person sliall be entitled to a copyright 
unless he shall on or before the day of publication in this country deliver, etc. 
And in the si)eclfic case to which it applied — namely, the case of prior publica- 
tion abroad but not In this country — it substituted the delivery or deposit of a • 
copy of the book Itself instead of the deliverj- or deposit of the mere title of 
the book followed by the deposit of two copies of the book ui)on the day of 
publication in this or the foreipu country. This is the clear meaning of the ' 
1904 copyright act, and it was evidently in Judge Lannlng's mind, for he quotes 
section 8 (see 135 Fed., 845). 

The Kahn law in shari) contrast makes no reference to the existing copy- 
right, trade-mark, or patent law.s of the country and does not expressly or in 
any way siive those laws from implied repeal. The Kahn law is not grafted 
on the existing laws, but i)urport8 to be substituted for the existing laws to the 
extent of its application. 

Another fimda mental distinction between the two laws on comparison Is 
that tlie copyright act of Januaiy 7, 1904, expressly limited its benefits to 
" the author, ♦ ♦ ♦ or the heirs or assigns of such author." There is no 
snch limitation In the Kahn Act. On the contrary, the benefits of tlie Kahn 
Act accrue to the proprietor of the foreign copyright or other protection, and 
he may be the author or the heir or assign of the author, or may not. The 
proprietor of the foreign protection may never have had any connection with 
the author at all. We can not assume that all copyright protection the world 
over is limited to the author or his representative as the Constitution of the 
United States requires Congress to limit protection in the United States. 

2. To paraphrase the language of the Supreme Court in the Trade-mark 
cases (100 U. S., 82), the Kahn Act is so framed that its provisions are ap- 
plicable to subject matter copyrightable to a proprietor In any foreign country, 
and can not in Its administration be confined to that sort of copyright which 
alone is subject to the control of Congress, namely, copyright to an author or 
to his legal representatives or assigns. 

3. As to trade-marks, Mr. Towusend's argument does not seem to me sound. 
Even if the trade-mark In question may be deemed to spring from commerce • 
(actual or potential) with foreign nations (it does not seem to me that the 
mere act of importing and exhibiting constitutes commerce, and the pro- • 
visions of section 1 of the Kahn Act seem to carry out this Idea — indeed, 
goods imported and exhibited may be exported after the fair without be- 
ing sold or withdrawn from the fair for consumption and use in the United 
States, and the benefits of the Kahn Act would nevertheless accrue), the pro- 
hibitions of the Kahn Act are not limited to that commerce, nor to commerce 
with Indian tribes, nor to interstate commerce. On the contrary its pro- 
hibitions clearly extend to intrastate commerce, and inasmuch as the right Is 
defined solely In words of prohibition, the right conferred by the act extends 
to Intrastate commerce. To quote from the Supreme Ourt In Warner v, 
Searle (191 U. S.. 195, 204). where the new trade-mark act of 1881 was under 
consideration — the new act which limited the trade-mark law to that field of 
conmierce which was subject to the control of Congress — " it is only the trade- 
mark used In such commerce that is admitted to registry, and it can only he 
infringed tchen used in that commerce^ toithout rights by another than its 
owner.'* 

It is to be noted that the trade-mark act of March 3, ISSl, not only limited 
the right of registration to such trade-marks as were used In commerce with 
foreign nations or with Indian tribes, but also that the sections of that trade- 
mark law as to prohibitions and remedies (sees. 7 and 11) were expressly 
limited to that field of commerce. 

4. As to the protection of articles of manufacture, Mr. Townsend's argu- 
ment does not deal with the situation pressed upon him by Mr. Morrison (I 
think it was) on the day of his first appearance before the committee (I have 
not seen the record of his second appearance), namely, the matter of an 
article of manufacture not patentable under our laws but patentable abroad. 
Nor does it deal with the fact that the benefits of the Kahn law do not inure 
to the inventor or his legal representatives or assigns but to the proprietor of 
the foreign protection, who may not be the inventor or the legal representative 
or assignee of the inventor. Mr. Townsend*s argument that the Kahn Act 
would be held to assume that the article must be novel Is not convincing. The 
only specific case that he considers in this connection, namely, the case where 

22988—14 3 
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tlie supposed copier had himself been manufacturing the article in this country 
for years and so did not in fact copy the exhibited goods, even if decided as 
he assumes it would be, does not prove his proposition. Let him consider the 
caje of an actual copier of imported goods, who when sued under the Kahn 
Act sought by way of defense to prove that some one else unknown to him 
at the time had made and sold the same article years before in the United 
States. Here there would be actual and intentional copying of the imported 
article and presumably for profit. 

5. As to patterns, models, designs, etc., the protection is not limited to the 
actual designer or to his legal representatives or assigns, nor is the prohibition 
limited to that field of commerce over which Congress has jurisdiction. 

6. Mr. Towusend does not consider the suggestion thnt if the I\ahn Act is 
limited in its prohibitions to the copying of the si)ecific articles actually ex- 
hibited and does not prohibit the copying of identical articles 8hipi>ed to this 
country in trade in response, perhaps, to orders booked at the fair, the protec- 
ticm given would for all practical purposes of trade expansion be useless to the 
foreign exhibitors. If it was the purpose of the Kahn Act to secure to the 
eichibitors of novelties a three years' exclusive market for those novelties in 
this country — that is to say, for duplicates of those novelties — the interpreta- 
tion in question wholly emasculates the act. 

The B>ench ambassador and the French Government assume a grave re- 
e^nslbility in announcing that France will not exhibit if the Kahn Act la 
Changed or altered in an.y way, and the State Department, too, assumes a grave 
reaponsibility in the attitude it has taken that the Kahn Act is sufficiently pro- 
tective of the Nation's guests. I gather from perusing the record of the hesir- 
ingB before the House Committee on Patents that the representntives of the 
State Department who have considered this matter do not really appreciate 
the uncertainties and insufficiencies of the protection afTorded by the Kahn Act, 
I can not but believe that if they did they would be the first, and the most 
urgent, to insist that better protection be afforded. 

The letter of the Kahn Act has gone so far beyond the constitutional power 
of Congress and has so far invaded the vested rights of the American public 
that the foreign exhibitor will, in my opinion, be left in the end without the 
protection that is his due and that courtesy requires and that we are one and 
all desirous to extend. 

But the attitude of the French Government and of the State Department and 
of the exposition representatives creates a situation — (piite apart from the 
soundness of the reasons for that attitude — which should perhaps give us 
pause. B''or more than harm might In the end be done by the refusal of France 
to exhibit at the exposition than by the dangers lurking in the unamended 
Kahn Act as it moves on to what apparently must be its ineft'ectual fate in 
Operation. I think the fight to give the real and substantial protection to the 
foreign exhibitor that is just and courteous and at the same time to protect 
the vested rights of the American public, and all in a way and manner that is 
clearly within the constitutional power of Congress, should go on, and the 
responsibility for defeating it, if it is to be defeated, should be oiKjuly and 
publicly put where it belonga 
Very truly, yours, 

Wm. Houston Kenyon. 

FTTBTHEB STATEMENT OF MB. CHARLES E. TOWNSEND. 

Mr. TowNSEND. I am not by any means ashamed to say that I am 
here on behalf of the exposition. The only shame is that the exposi- 
tion had to come to the support and in explanation of a law of the 
Congress and in refutation of libels on a law of the Congress ; libels 
which not only threaten to destroy a great national and international 
enterprisej but has had the effect of stirring up manufacturers to 
believe things that do not exist, and have had tne further effect of 
threatening to involve this Nation in serious international misunder- 
standings, culminating in the well-founded charge of national bad 
faith on our part if we can not live up to our word as a Nation. 

I gather from Mr. Bradford's argument that he would have a 
court shut its eyes to common sense to the purpose of an act and go 
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ahead blindly. As to what courts have done in regard to construing 
our own patent laws, I would only refer the other side to the famous 
patent case of Westinghouse v. Boyton, reported in 170 United 
States, where the defendant's device came squarely within the terms 
and wording of the claim, and the Supreme Court said : 

We have frequently held thnt, though the wording of a claim mny be within 
the letter of the claim, it is not within the claim of the patent because not 
within its spirit. 

In that case they held that, though the defendant's machine was 
within the claim of the patent of the plaintiff, there was no infringe- 
ment, because not within its principle. 

That is enough as regards applying the patent law, and its con- 
struction in matters of that sort and applying the doctrines of com- 
mon sense. 

Mr. Morrison. May I ask you a question there entirely apart from 
the matter you are now speaking of? Suppose that the Kahn law 
remains in force. Will it be possible for any one^ in the case of a 
patented article exhibited, the proprietor of which has complied 
with the Kahn law to have that article manufactured outside of the 
United States, import it, and sell it in our own market without 
violating the terms of the Kahn law ? 

Mr. TowNSEND. You use the term "patented article." Do you 
mean an article patented abroad and exhibited and then imitated by 
some manufacturer in the United States who manufactures abroad 
and then imports? 

Mr. Morrison. Some party manufactures it abroad. To manufac- 
ture it abroad would not be a violation, would it? 

Mr. TowNSEND. No. 

Mr. Morrison. Now, then, it having been manufactured abroad 
without violating the Kahn Act, would it be a violation of the Kahn 
Act to import it into the United States and sell it in our own market ? 

Mr. Town send. I do not think that question could be answered 
flatlv yes or no, but this would be the rule we would apply. We can 
apply rules and then draw deductions. If an American manufac- 
turer becomes an imitator of that article, has an article manufactured 
abroad, and then comes in here and shows it for the purpose of evad- 
ing the foreign registration of the article he saw exhibited, I do not 
see why he should not be within the terms of the Kahn Act. That 
is the American pirate. That is the man that these gentlemen here 
are pleading for, who want to take advantage of this Kahn Act but 
can not take advantage of it as it stands. If the American pirate 
can go abroad and manufacture those articles in defiance of the Kahn 
Act, and then come in here and rob the foreign exhibitor of the 
benefits we have promised him, he is just as guilty 

Mr. Bradford. Where do you find the justification for that state- 
ment? 

Mr. TowNSEND. The justification for that statement is in common 

sense. 

Mr. Bradford. I want some better answer than that to that ques- 
tion. 

Mr. Morrison. I think we can eliminate the possibility here of an 
alternative by taking two nations. We will say that one nation ex- 
>iihits and the other does not. An exhibitor from one country ex- 
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hibits at the exposition a manufactured article protected by a patent 
issued in his own country. He complies with the Kahn law. A 
citizen of a country that did not accept the invitation to exhibit at 
San Francisco sees for the first time this manufactured article, takes 
6uch steps as are necessary to enable him to go back into his country 
and reproduce it exactly. He does reproduce it exactly in his own 
country, and then arranges for it>r importation into the United 
States and its sale upon our markets. Will any of his acts be in 
violation of the Kahn law? 

Mr. TowNSEND. His acts may not be, but the man who handles 
that thing on this side of the water comes under section 4 as " aiding 
or abetting " the infringement, and under the state of facts you have 
given he has violated this act 

Mr. Morrison. Can the man who aids and abets be guilty if the 
man who he aids and abets be not guilty ? 

Mr. TowNSEND. Why not? Very frec^uently in cases of contribu- 
tory infringement the aider and abettor is the one we go for. He is 
the one who creates the infringement, not the user. 

Mr. Morrison. I have assumed that the man who made it had a 

f)erfect right to manufacture it in his own territory, so he has vio- 
ated no law. He ships it to this country. That, I think, is in viola- 
tion of no law. Then he puts it upon the American market in such 
a way as he may prefer. 

Mr. TowNSEND. Your first question, Mr. Morrison, stated that he 
copies the exhibited article? 

Mr. Morrison. Yes; absolutely. 

Mr. TowNSEND. And then he brings it in here? 

Mr. Morrison. Yes. 

Mr. Townsend. I do not see why we do not apply the " aiding and 
abetting" clause cf that act to the man who takes that thing and 
handles the article. 

Mr. Morrison. Suppose the foreigner comes in personally. We 
will take out that element. 

Mr. Townsend. Comes in personally? 

Mr. Morrison. Suppose he manufactures it at home, as he has a 
perfect right to do. He transports it to this country, and I think 
there is no law to prevent that. Then, he pei*sonally comes to 
America and personally makes the sale. Will he violate the Kahn 
law? 

Mr. Townsend. He has copied, and he has imitated. The place 
of doing the thing is not so important. He has done the prohibited 
act. He brings himself then squarely within that act and he ought 
to be brought within the act. 

Mr. Morrison. I do not think he is within the act. 

Mr. Townsend. You will admit he has done a wrong there if he 
has robbed the other inan who ought to be protected. Though he is 
morally guilty, if he is not legally guilty we are not so much con- 
cerned with him. You can bring up hypothetical questions and we 
could go on debating this until doom's day. but we will not get down 
to the practical point of harm to the interested American. That is 
the thing we want to get down to. 

Mr. Morrison. I^t me give you oflThand opinion, and I will change 
it to-morrow if I see fit. My offhand opinion is that unless you 
amend the Kahn law by adding somewhere — and I think perhaps 
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the proper place would be after the word " produce " in the second 
line of section 3 — substantially these words, sell or offer for sale," 
ou only protect the foreign exhibitor against the manufacturer of 
is article in the United States. Therefore you only protect him 
against the American manufacturer manufacturing in the Un^ed 
States, and leave 'him in open competition without protection agamst 
the manufacturers of all the other countries on earth, even when 
their articles are made to be sold alone iii the American market. 

Mr. TowNSEND. That may be perfectly true, Mr. Morrison. We 
may not have gone as far as we might have gone in giving the for- 
eign manufacturer all the protection that was legitimately possible. 
He, however, is satisfied with the protection we have given him. By 
not giving him more we are not taking away from our American 
manufacturers. 

Now, we have this big difficulty always confronting any amend- 
ment to this bill, aside from clearing up the main question of whether 
the American business man is going to be hurt or not : If we try to 
chansre this law and take from it or add to it, the foreign Govern- 
ments have said, " we will not exhibit," and they have said it in no 
equivocal terms. They have further said that further delay or 
agitation concerning amendment is only checking the forward prog- 
ress that is required to be kept going in order that they may exhibit 
in time. If we take away anything we are then laying ourselves 
open to the charge of bad faith, and confessing bad faith. If they 
have not asked for more, then we should be satisfied. 

This thing has got to a point where it is either amendment by rea- 
son of inherent necessity, because there is something harmful in it 
for the Americans, or amendment for the sake of formality, thereby 
destroying our national good faith. And I think this committee and 
all of Congress hold that first and foremost, next to the needs and 
demands for righteous protection of our people. This exposition is 
not a local affair^ it is not a State affair, it is a national affair. It is 
yours, Mr. Morrison, it is Mr. Oldfield's, it is Mr. Paige's, it is Mr. 
Bradford's and Mr. Rogers's. They want to put themselves in the 
position of loking at, the exposition as if it were a Washington ex- 
position. 

Now, all this debate — with perfect respect for your questions, 
which are intended to illuminate — is entirely off the big issue. 

Mr. Morrison. Let me not be misunderstood. It my present judg- 
ment is that the law ought to be amended, a large part of the motive 
back of that judgment is my present belief that the Kahn law itself 
is a breach of good faith, and that in order to redeem ourselves from 
future accusations against which we will have no defense we must 
write into it additional language; otherwise we simply protect the 
foreign exhibitor against the American manufacturer, and leave him 
unprotected against the American importer and the American mer- 
chant. Now, that is my present impression, not my final judgment 

Mr. TowNSEND. I have the highest respect, Mr. Morrison, for 
your impression and for your expressed opinion, and it rests, of 
course, with the committee to decide ultimately whether or not 
amendment is necessary. But, I think, we have answered the big 
and compelling reasons, and Mr. Bulkley himself has conceded the 
big points. I think I understood Mr. Bogers and I certainly under- 
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stood from Mr. Bulldey that on the big question there is less doubt — 
in fact, Mr. Bulkley practically conceded that the Britannica case 
removed the big doubt. That is an adjudicated case; that is the law 
that any lawyer that advises his client in the future as to what he 
shiill do under this act must take into account; and the lawyer that 
advises his client without telling him the full facts of the case, and 
any lawyer familiar with, these proceedings not laying before him 
all the facts pro and con in regard to the Kahn Act and the Britan- 
nica case is not doing his duty. And any lawyer who advices a for- 
eign exhibitor, or an American who wants to take advantage, ille- 
gally or by subterfuge, of the Kahn Act, that he may do so in spite 
of the Britannica case, is not, I think, doing his duty to the bar or 
to his client. 

Mr. Rogers. May I say a word, so long as my name is mentioned? 
So far as the Encyclopedia Britannica case is concerned, I do not 
see that it has the slightest application to the point in question be- 
fore this conjmittee, and I agree entirely with Mr. Bradford's cor- 
rect, as I think, and proper interpretation of that case. 

Mr. TowNSEND. Then I am pleased to except Mr. Rogers from the 
number of the enlightened. 

I want to thank Mr. Bulkley sincerely and express my apprecia- 
tion of what I think has been his broad-minded view of the big 
question that is before this committee and his acknowledgment of 
the pertinency of the Britannica case, and his acknowledgment that 
whatever doubt he had in regard to the constitutionality of the act 
has been resolved in favor of the act. I think that is a correct sum- 
mary of the big question. 

Mr. Bradford. Mr. Bulkley did not say anything of the kind. 

Mr. TowNSEND. The record will show. 

Mr. Morrison. As I recall the statement of Mr. Bulklev, is it not 
probable that his opinion as to the effect of the Britannica case is 
based upon the supposition that the Kahn Act is based upon that 
article of the Constitution which relates to inventors and authors? 
Now, if you get away from that with its limitations and go to the 
general proposition of regulating foreign commerce, have you then 
any reason to believe that the limitations which the court threw 
around the act referred to in the Britannica case will be thrown 
around this act, it being based upon the broad right of Congress to 
regulate interstate commerce and not upon that provision of the 
Constitution which relates to inventors and authors ? 

Mr. Bradford. The constitutionality of the copyright act of 1904 
was not called into question in the Britannica case at all. 

Mr. Morrison. I know that. 

Mr. TowNSEND. I think a court applies whatever rules are neces- 
sary to do substantial justice between the parties, and any court con- 
struing this case is certainly going to take this Britannica case as a 
precedent and as a controlling precedent and as a leading case on 
the subject: because it arose under similar conditions, to protect 
foreign exhibitors at a previous world's fair, and the conditions 
would be practically the same no matter whether you were speaking 
of foreign commerce, a patent act, police protection, or anything 
else. We have to look at the conditions and the facts as they will 
arise at the time, and I unhesitatingly state that that case doed 
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have an imporant bearing; and other attorneys whose attention ie 
being called to this case, except where they have interests that coftt- 
pel them to take a different view, are acknowledging that this case 
has a controlling bearing. Business men and mamifacturefs wh*) 
have had a chance to see this case are taking notice, and some of 
these organizations and members that have been mentioned recently 
by Mr. Bradford are having their eyes opened as to what this Kahn 
law means, as they have a chance to read our brief and to read the 
Britannica case. 

Now, I think that a court will consider the Britannica case bis 
controlling, both on the question of precedent in acts of this sort 
and as controlling finally the determination of novelty in thie 
country, not within the strict sense of patentable novelty in that the 
thing exhibited was not available to the public here before. 

It may be well for the American pirate to say, " If I am sued and 
can avail myself of the practice prevailing in patent suits, with all 
its ramifications and technicalities " — and L as a patent lawyer, say 
that much of it is farcical when it comes to a poor man getting 
redress for palpable infringement — '' with all the chance of proving 
invalidity of a patent, I will take a chance. I will prove that that 
patent is invalid." 

Now, the burden of proof is the wrong way 

Mr. Morrison. Where will the burden of proof be in a proceeding 
instituted under the Kahn law? 

Mr. TowNSEND* I have invited a question further outside the rec- 
ord than my remarks were drifting. 

Mr. Morrison. It is a pretty important question. 

Mr. TowNSEND. That is a matter of practice and not of legislation, 
but the burden of proof in a penal statute is very strongly on the 
plaintiff. The plaintiff has to make out his case; he has to make out 
a very strong cavse, and he has to show that the defendant comeB 
within the statute. 

Mr. Morrison. If the proceedings were for the enforcement of 
civil remedies and not for fine and imprisonment, where would the 
burden of proof rest ? 

Mr. Tow^NSEND. The burden of proof is always on the plaintiff 
until he makes out his case. Then it is shifted to the defendant, «o 
that he may, if he can, prove he does not come within the act. 

Mr. Morrison. If a proceeding is instituted under this law, what 
does the certificate tend to prove? 

Mr. TowNSEND. It tends to prove proprietorship of that patent for 
which the certificate was registered. 

Mr. Morrison. And if that is the only evidence in the case, has 
he made out his case if he can show infringement? 

Mr. TowNSEND. The act says that the certificate is legal evidence 
of proprietorship. Then, of course, he has to show the other fact^ 
which would give him a cause of action. 

Mr. Morrison. What w^ould they be, briefly ? 

Mr. TowNSEND. Well, if I were pleading a case of that sort, T 
would set out in my bill that so-and-so had a certificate for a foreign 
patent; that so-and-so imported for exhibition and exhibited such 
and such an article at such and such a time, setting forth a sufficient 
description, so that the article would be recognizable in the proce^dt 
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ings, and that I secured a certificate number so-and-so, that the de- 
fendant on such and such a day did a certain unlawful copying or 
imitating, and that he did it for profit, and that I thereby suffered 
damage. 

Mr. Morrison. Now, let me ask this question: Suppose you were 
suing on a French patent. To what extent would you go in your 
-complaint or bill in alleging the facts which constituted the validity 
of your French patent ? 

Mr. TowNSEND. In the first place the complaint should plead mat- 
ters of fact and not conclusions of law. In the second place, I might 
plead simply the certificate, which in itself would be sufficient. Let 
me say that under our simplified procedure the Supreme Court has 
recently put into effect a bill must be pleaded in the briefest form 
possible, and there is a difference of opinion in different jurisdic- 
tions as how much you shall plead in a patent case. Some simply 
say that you must give the number of the patent and the date of it- 
Another says you must plead all the conditions precedent required 
by the statute. 

Mr. Morrison. Let me ask a question which will probably bring 
that out further. Suppose I have a client who has copied or repro- 
duced, whether knowingly or unknowingly, a manufactured product 
exhibited at the fair, the owner of product being a foreign exhibitor 
«nd having complied with the Kahn law, and my client has been 
brought into court. Is it necessary for the plaintiff to prove the facts 
which constitute the validity of his patent, or is it a sufficient prima 
facie case if he shows the French certificate and his American certifi- 
cate, under the Kahn law ? . 

Mr. Town SEND. For a prima facie case I say that, so far as it is 
reasonable to go, it would be enough to show a certificate from the 
subpatent office, and that it is protected under such and such a French 
patent. 

Mr. Morrison. Would that be a prima facie showing? 
- Mr. TowNSEND. It might or might not be. You are going into 
rules of procedure. I do not think, Mr. Morrison, that anyone ought 
to get up and try to say didactically what a pleading shall be or 
what a form of pleading should be on a matter concerning which 
confessedly neither you nor I at the present moment has given a 
great deal of serious attention. That is not a thing that we have 
Been concerned with. 

I will give you offhand what I think would be a reasonable pro- 
cedure 

Mr. Morrison. Let me state why I am asking these questions. My 
present impression is that the manufacturers who have patent attor- 
neys will take care of themselves at their own expense and to the 
profit of their attorneys. The fellow I have been thinking about all 
the time, although I have not suggested it until this morning, is 
the private individual who has bought something and is using some- 
thing which is included within the terms of a loreign patent, who 
is called upon to pay royalties, who goes to his lawyer, and whose 
lawyer has to tell him something. I am thinking about that indi- 
vidual, that countiy lawyer, and this Kahn law. They are the fel- 
lows I am interested in. I think the manufacturers can take care of 
themselves. 
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Mr. Town SEND. You are worrying about the man who is using 
something that he did not copy and who has no knowledge of its 
origin? 

Mr. Morrison. He bought it in the open market. 

Mr. TowNSEND. He bought it innocently, and he is entitled to go 
on using it or to sell it. If he has no knowledge of its origin he is 
not within the terms of that act. 

Mr. Morrison. He would go on and use it? 
^ Mr. TowNSEND. Why, surely. This act does not grant exclusive 
rights or any rights to vend or use. It grants a right to prohibit the 
copying, etc. It is not nearly so comprehensive, you will recognize, 
as the St. Louis act. 

Mr. Morrison. Let us draw that line a little more distinctly, then. 
The man who buys and uses is not within the terms of the Kahn law ? 

Mr. TowNSEND. Yes; if I understand you correctly. If he is not 
aiding or abetting he certainly is not within the terms of the Kahn 
Act. 

Mr. Morrison. Is the man who sells what he did not make, but 
what he bought in Grermany, within the Kahn Act ? 

Mr. TowNSEND. If he is aiding or abetting the foreign pirate, 
although the foreign pirate is not within the Kahn Act ; if he is aid- 
ing or abetting that mfringement he certainly should be held to be 
within the act, because he is just as much defrauding as the exhibitor. 

Mr. Morrison. I will not push the question any further, although 
the dividing line is not clear to my mind. 

Mr. Bradford. What is liable to happen to the defendant under 
rules 3, 4, and 5 of the rules of procedure provided in the Supreme 
Court under the copyright act, in an action brought under the Kahn 
Act, these rules being specified in the Kahn Act as governing in the 
enforcement of rights under the act ? These rules have been intro- 
duced as a part of the record in this case by Mr. Solberg. 

Mr. TowNSBND. I do not understand that this question is a ques- 
tion asked by the committee, or on behalf of the committee, for its 
information. I would simplv say that the. rules speak for them- 
selves. They tell what a defendant must not do, and the rules of 
practice will determine how a defendant will take advantage of the 
terms of this act. I do not think I am called upon, unless the com- 
mittee require it, to go into a matter of that kind. 

The Chairman. We would like you to get through as soon as you 
can. 

Mr. Townsend. Just to summarize the points of Mr. Bulkley's 
argument: The first objection specified to the act as it stands is to 
the effect that under our laws patents are granted only for novelty, 
and that some one may go abroad, get a foreign patent, come in here 
and get something he is not entitled to under our American practice, 
and then perhaps stop Americans from doing it. The whole burden 
of his argument and of that premise of his is that it is either a plea 
for the American pirate to do something he has not a right to do, or 
it is an arraigimient of all foreign exhibitors, charging them with 
moral turpitude; that foreign exhibitors, or most of them, are going 
to come in with the taint of fraud clinging to them when they claim 
protection under some foreign certificate. The American manufac- 
turer who is honest, as we pointed out from the Britannica case over 
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and over again, is not going to be hurt, because he is not going to 
take the other man's property. If he was not doing a certain thing 
before he saw a certain exhibit, there is a preventive here against his 
doing what he knows he ought not to do, if he sees it. 

Now, a fair-minded view of that situation makes it clear that the 
honest American is not going to be hurt. I think it is rather an 
unfair proposition to consider that all the foreign exhibitors, or any 
considerable number of them, are going to fraudulently obtain some 
sort of protection abroad. And that is just what the whole charge 
means, that this man is going to do sometning abroad, because he can 
not do it here. However that may be, if he brings in something that 
is new to us, and we see it, and it is for the benefit of the American 
people, I do not care who he is, or what he is, or where he is, we ought 
not to take it; we ought to respect his rights; and to respect them 
for three years is not asking a great deal. 

Now, there has been more or less said about the insignificance of 
patent protection. I have dwelt on how all the patent laws of the 
world go back to the statutes of monopoly, which give a monopoly 
to some one 

Mr. Morrison. Suppose that person brings a suit based upon a 
French patent. The question of validity can or can not be raised. 
Which do you say? Can the defendant raise the question of the 
validity of the patent? 

Mr. TowNSEND. Certainly, he can raise the question. Whether 
he can impress his contention upon the court is another thing. I 
think, prima facie, if it is a French patent and he has sometning 
new here, that ought to be sufficient for him. If he is innocent of 
copying he has a perfect defense, but if he is guilty, if he is a pirate, 
if he went there to copy the thing and steal the thing, and then 
wants to invoke the French law, perhaps he can and perhaps he 
can not. 

Mr. Morrison. I^et me get back to the original question. I repre- 
sent a defendant who has been brought into court, a Frenchman who 
owns a foreign patent and who has complied with the Kahn law. 
Am I, as a matter of right, entitled to plead that the patent which 
he claims is not valid under the laws of France? Am I entitled to 
plead that as a matter of right? 

Mr. TowNSEND. I do not see that you are, because you would be 
then injecting an outside matter. You might, as a matter of proof, 
offer the fact that that French patent had been held invalid by a 
court of competent jurisdiction m France, and as a matter of evi- 
dence you might offer the certificate of invalidity from that court, 
but I do not think you should require more of the Frenchman to 
plead in our court than he would be required to plead in bringing 
the suit in his own court. 

Mr. Morrison. I am asking this: Is the defendant entitled to plead, 
as a matter of right and as an absolute bar to the action, that the 
patent relied upon is without validity under the laws of France? 

Mr. TowNSEND. The answer is no, to your general question. 

Mr. Morrison. I want it yes or no. 

Mr. TowNSENi). There might be some exceptions wherein a court 
would take judicial notice. I do not think we ought to go into 
the realm of judicial knowledge. The question is, on the face of 
the thing, if a man has a certificate ; and the court might take judicial 
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notice that that foreign certificate had long since expired. Then 
the burden would be on the plaintiff to show that it was still in force. 

Mr. Morrison. I leave out all those elements. Take a French 
certificate issued recently in plain terms, covering an article im~ 
ported to be exhibited 

Mr. TowNSEND. And copied by the defendant? 

Mr. Morrison. And the proprietor of which has complied with 
the Kahn law. A client of mine, knowingly or unknowingly, te- 
produces it, and he is brought into court. Will I, as a matter of 
right, be entitled to plead as an absolute bar to the action — and, 
of course, having pleaded it, to prove it — ^that the patent relied upon 
is without validity under the laws of France, it being a French 
patent? Yes or no? 

Mr. TowNSEND. My answer to that general question is no; but 
there are a great many considerations, Mr. Morrison, of fraudulent 
matter that the defendant might go. on to prove, which on its face 
would show invalidity. But if it were a foreign patent, French 0^ 
otherwise, taken bona fide, if he had complied with the act, and it 
was something new in this country, as far as that exhibit was con- 
cerned, he ought not to be allowed to plead the invalidity of the 
patent. 

Mr. Morrison. So that a man ought to be permitted to recover 
here upon a patent that is invalid in the conntry where it is granted? 

Mr. TowNSEND. Your statement again is too broad. 

Mr. Morrison. Answer yes or no, broad as it is. 

Mr. TowNSBND. It is a good deal like answering a question that 
Lord Chief Justice Russell was asked. A witness was told to answer 
yes or no, and he replied that not every question could be answered 
that way. Chief Justice Russell asked him to give an example, where- 
upon he said, " Have you quit beating your wife yet?" Now, that 
is a good deal like some of these questions, Mr. Morrison. There are 
so many answers. 

Mr. Morrison. This does not involve any admission ; only a denial. 

Mr. TowNSBND. There are so many exceptions ; but there is no ques- 
tion that the law is intended to prohibit piracy, I do not care what 
form that piracy takes. If a man is a pirate, he ought not to be able 
to plead extraneous matters or matters of foreign laws, unless they 
are evident on the face of things. Where things are not evident oft 
the face, the answer is no. 

Mr. Morrison. If it were evident, it would not be necessary to plead 
it, because it would plead itself in the very bill filed by the com- 
plainant ; but where it is not evident, I am asking whether or not mf 
client would not have a right, as an absolute bar, to allege proof that 
the patent relied upon was without validity under the laws of the 
country in which it was issued. 

Mr. Rogers. May I suggest, Mr. Chairman, that you ask whether 
or not these infringements must all be willful ? That would complete 
this line. 

Mr. Town SEND. The answer to that, I say. Mr. Morrison, is gen- 
erally no. 

Mr. Morrison. I am not going to hold you to that answer, because 
it would be fatal. 

Mr. Town SEND. Because, on the other hand, they might be cases.^ 
and reasonably so, where the defendant could plead facts which 
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would alter the case. It can not be answered fairly, and I do not 
want to take a partisan view of this thing. I am answering your 

?uestions fairly, and, I think, reasonably. We want to protect the 
oreign exhibitor. If you want to change the law you hare a right 
to do so, but you are confronted with that charge of international 
bad faith. So we are up against that side of the thing. 

Mr. Morrison. We want to protect the foreign exliibitor who is the 
proprietor of a valid foreign patent. 

Mr. TowNSEND. There must be 

Mr. Morrison. And invalidity must be a defense. 

Mr. TowNSEND. There must be a prima facie showing. 

The Chairman. I was going to suggest right here that if you 
should make that rule apply simply to Americans just as well, and I 
suppose three-fourths of the patents are invalid here just as they 
are in foreign countries. 

Mr. Rogers. I would like Mr. Townsend to say whether all these 
infringements must then be willful. 

The Chairman. You may ask Mr. Townsend that question. 

Mr. Sogers. Must all these infringements be willrul, under your 
present suggestions and answers to Mr. Morrison? 

Mr. Townsend. When you come to copying or imitating, I do not 
see a great deal of distinction between one and the other ; but the 
act does not say they have all got to be willful. "Willful infringe- 
ment " applies only to the severer punishments that are to be applied, 
but copying and imitating are the things that are punished generally. 
So you can not say that all these infringements are necessarily will- 
ful, but it is pretty hard to distinguish where the man " imitates " a 
thing and where he tries to say that he did not do it " willfully." 
There are a good many cases that would not be willful perhaps. 

The Chairman. Mr. Townsend, I will now try to let you proceed 
without any further interruptions until you get through. 

Mr. Townsend. If you please, sir. 

I think you should give this benefit of the doubt, if there is any 
doubt, to the foreign exhibitors: That their patent law has as its 
fundamental proposition novelty and utility and benefit to its people. 
For instance, in France we have had one little clause given here and 
dwelt upon, taken out of the body of the French patent law; but 
there is a great deal more in the French patent law surrounding that 
that is worth while, too. Patents in France are lawfully granted 
only to the authors or inventors or to those deriving their title from 
them, whether by assignment, by transmission, or by virtue of con- 
tractual relations. Belgium has practically the same law. A pat^ 
ent is granted to an inventor or his assignee. The patent laws of 
all the countries are based on that idea; and I do not think it is 
within reason or right to charge that all foreign exhibitors are going 
to be fraudulent exhibitors, in the sense that they obtain their pat- 
ents entirely outside the bounds of the law of the nation issuing those 
patents. Among other things, the French patent law requires, and 
a French patentee is supposed to take into consideration when he 
gets his French patent, that " no discovery, invention, or application 
shall be considered as new which in France or abroad, and before the 
date of the deposit of the application, has received sufficient publicity 
to enable the same to be worked." 
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And there are a great many other rules covering the issuance of 
the French patent, and those rules are entitled to some recognition. 
If we are going to look for motives in the exhibitors we have then 
found an endless job, and you have had no answer to it in this com- 
mittee, nor can Congress frame an answer which would meet 

Mr. Morrison. Suppose a man goes into the patent office of France 
and files a claim. Does the office examine that claim to determine 
whether or not it is for an article that is new, or does it issue this 
certificate and let him take his chances? 

Mr. Town SEND. Generally there is no examination except as to 
form, except where the invention relates to certain forbidden things. 

Mr. Morrison. Leave them out of the account. I mean generally 
speaking. 

Mr. TowNSEND. No; except as to form and things of that sort 
that are not forbidden, the patent office will issue his patent. 

Mr. Morrison. Generally speaking, where a patentee goes in and 
files a claim on a certain article, does the office make a search and 
deny him a certificate in the event they find it is not invalid ? 

Mr. TowNSEND. No; they do not. 

Mr. Morrison. That is all I wanted to ask you. 

Mr. Bradford. I would like to ask Mr. Townsend this: Do you 
deny the accuracy of m}' statements, relative to the laws of the 
several foreign countries named, which I have made here? 

Mr. Townsend. I trust that you stated the laws correctly, because 
they are published in well-known and accepted books. I think they 
have no application except where they bear on the question of nov- 
elty and invention and the presumption in favor of the granting by 
that Government of a patent representing something novel; and 
further, if a man having such a certificate with that presumtion 
in his favor manufactures something abroad and brings it to this 
country, exhibits it, and gets a certificate, the American public would 
get the benefit of that thing; and then if anyone copies that thing 
willfully or imitates it the imitator ought to be punished under the 
Kahn Act. 

We can quibble about all these little things, and we still do not 
answer the question whether or not we should really protect, as far 
as this Kahn Act can, the things exhibited and the exhibitor who 
gives us something new. 

Mr. Bulkley claims that there would be a great number of addi- 
tional patents in force, greater even than granted by the United 
States law ; but unfortunately he does not quote Mr. McKenney cor- 
rectly in support of the proposition as to " additional protection." 
I want to refer just briefly to what Mr. McKenney did say in answer 
to a question by Mr. Nolan : 

Mr. Nolan. ♦ • ♦ Mr. McKenney. is It your Idea that the Kahn law gives 
to the foreign manufacturers or to foreign holders of patents on new and 
orifdnal articles any additional protection other than they might procure under 
our existing laws, outside of the penal sections of the Kahn act? 

Mr. McKknney. I think ti gives an entirely different quality of protection — 
a different kind of protection ; and therefore you can not add things of different 
qaullty and say it gives any different protection. 

Mr. Nolan. Just to illustrate, for instance, a man in France has imported 
into this country a thing which is new and original and patentable 

Mr. McKenney. Oh, well. 

Mr. Nolan (continuing). What additional protection does he get under the 
terms of the Kahn law? 
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Mr. McKenney. Outside of this? 

Ml*. Nolan. We will say an article of utility. 

Mr. McKenney. I would say this, that if he came here and patented It and 
took fldvantage of the patent law it would i>e a useless proposition for him to 
undertalce to register under the Kahn law, because the Kahn law gives him 
absolutely nothing that he lias not already got. 

Mr. Nolan. Now, supposing that he is going to take advantage of the Kahn 
law. If he wanted to come in prior to the exposition at San Francisco, to get 
a patent for the time tliat would be guaranteed him under our present patent 
laws, would l>e get additional protection for the three-year period? 

Mr. McKenney. None whatever. 

Mr. Nolan. Outside of the penal 

Mr. McKenney. It not only does not give him additional protection, but it 
does not measure up to the amount of privilege or protection which is afforded 
him by the patent law, because the patent law does not accord him sometliing 
with respect to the exclusive rights of various sorts and kinds. This, I think, 
merely declares that that which I bring in and show, being new and useful 
and subject to being copied or reproduced, shall not be either copied or repro- 
duced within the confines of the United States, save upon penalties which the 
law declares. It does not give him additional protection. 

The third objection that Mr. Bulkley raised was that it might 
enable a foreign exhibitor and patentee to obtain protection here for 
limited periods for things representing " obvious mechanical adapta- 
tions.'' That is a very indefinite element ; as to what " obvious me- 
chanical adaptations'^ may be, although we have a pretty definite 
idea in the patent law as to what the rule is. Whether or not a par- 
ticular thing comes within that rule is the difficulty that we always 
have. 

This law is not intended to split hairs. It is not intended to be on 
the fine lines of the patent practice, which make it so hard frequently 
for u patentee under American practice to get justice. It is not 
intended to offer the fine and hair splitting proofs that might be 
available to an American patentee under an American suit; but if 
the foreigner — I repeat it, because this is the heart of the whole 
thing — if the foreigner gives us something new, and if the other man 
comes along here — the defendant — sees it and copies it, it is not a 
question of " mechanical adaptation ; " it is not a question of whether 
there was something " pretty near like " that which the Government 
issued a patent for; but it is a question of "did he take it; did he 
copy this exhibit? " If he took it, he ought to be punished, and that 
would put an end to so much quibbling. If we have in ordinary 
practice a man who says, "Well, I had this line to follow, but the 
other fellow's protected line looked a little better, but the two lines 
are only a little ways apart, and it is only a mechanical adaptation 
to lay one line on the other fellow's protected line." 

The question w^ould come down to a very sensible rule that is 
occasionally ,f oUowed ; that " where the infringing device is more 
like the patent in suit than like something outside the patent, it is a 
pretty good indication that the defendant copied the patent." 

Here, if the defendant copies the exhibited article, that is enoug:h 
to damn him and to bring him within the Kahn law. So, that is 
another fine distinction which does not call for legislative action ; nor 
could legislative action cure all those things. 

Mr. Bulkley states that by our American practice the defense of 
"public use" is available to any defendant, but that that defense 
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would not be generally available under the Kahn Act, where the 
public use was not by the defendant himself. That is an unsupported 
statement. There is no authority for it. The defense of public use 
by anyone under the Kahn Act is available to a defendant. Why 
not? Public use of a thing that is known in the country is a com- 
plete defense, because the consideration for the Kahn Act is the 
foreign exhibitor showing us and giving us something that is new 
in the country. So, under the principle and doctrine of the Britan- 
nica case, and under the principle and doctrine of common sense, 
and doing justice to our people alike, not with respect to some iso- 
lated defendant out of a class, that defense is available, as a matter 
of course, to every one of our citizens. To apply it otherwise is to 
fnake it a plea for the American pirate, that if he can find out and 
get somebody else to do a certain thing, he could escape and still 
would get the benefit by his piracy. 

Objection No. 5, going to the effect of the limitation of duration 
of the right under the Kahn Act, and that American patentees might 
get iidditional protection: Mr. McKenney's statement answers the 
additional protection argument, and shows there is no additional 
protection granted under the Kahn Act but a limited protection of a 
specified thing. 

Mr. Morrison. May I suggest that the suggestion of Mr. Bulkley 
was not limited to the amount or quality, but as to the limit in time, 
and tacking to the length of the foreign patent to the expiring time 
of the domestic patent. 

Mr. ToNWSEND. Yes; that is the other portion of his question, as 
to time. 

Section six of the Kahn Act states that the time under the Kahn 
Act shall begin when the articles are received on the grounds of the 
fair and shall extend for three years after the close of the fair. That 
is definite as to time. I do not think it can make any difference what 
the life of the foreign patent is, so long as it is a protecting patent at 
the time the exhibitor comes here. If the foreign patent has run 12 
years and has got 2 years more to run and none of our. American 
producers have ever heard of it or thought enough of it to copy it 
before the fair it is no excuse, because at the termination of the fair 
and before the three years are up the foreign patent does expire. 
Why should the American pirate be allowed to steal the exhibited 
article or take advantage of the expiration of the foreign patent, 
probably knowing nothing about the foreign patent and never having 
heard of it before, but seeing the article itself, copy the physical 
article? There is no excuse for him any more than though that for- 
eign patent was obtained six months before the exposition opened. 

Just a word here as to " protected " exhibits : Under the Kahn Act 
those foreign exhibitors entitled to protection are those only showing 
foreign protection. It is taking out of the general class of foreign 
exhibits that will come to the fair, if permitted to come, all those ex- 
hibits which have no sign of foreign protection. Those are not pro- 
tected under the Kahn Act. So it limits protection here to a class 
of foreign exhibits which are protected abroad. 

Under the Britannica case there was unlimited protection for all 
foreign publications ; but under the Kahn Act for copyright matters, 
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for instance, it is limited protection for only copyrighted claims 
abroad. That copyright feature 

Mr. Bradford. May I inquire what is the expected date for the 
closing of the exposition, or is there any 

Mr. TowNSEND. It will be open from February 20, 1915, to Decem- 
ber 4, 1915. 

Mr. Bradford. What is to prevent the management from making 
it a permanent exposition and never closing it ? 

Mr. TowNSEND. If the committee has any fears on that, I will be 
very glad to answer the question. I think the question is aside from 
the suDJect matter before us. 

Mr. Rogers. Are you through ? 

Mr. TowNSEND. I am not through. 

Mr. Rogers. I beg your pardon. 

Mr. TowNSEND. There is a statement byJMr. Bulklejr as to what 
safeguards may be taken as to whether or not a foreign exhibitor 
actually exhibits at the fair. It shows you how some or these ques- 
tions go into consideration of a mass of details and even into the 
general administration of the exposition itself. There are at this 
exposition to be established some 11 different departments of ex- 
hibits. Those different departments are divided into groups of 
exhibits, and each group of exhibits is again divided into classes. 
There are some 800 classes of exhibits, which is shown by the official 
classification bulletin of exhibit departments that I hold m my hand. 
Each group, or sometimes two or three groups, has a jury of experts 
in that particular line, composed, in part, of a chairman and secre- 
tary, one of which is an American and one of which is a foreigner. 
They are experts along those lines — art, chemistry, machinery, and 
particular classes of machinery, etc. Those different groups send 
up their secretary and their chairman to the different departments 
and form a larger jury, and so on, and building up a series until 
they form a grand jury of award ; and then there are all these juries of 
award in the groups. Whenever an exhibitor makes his exhibit or 
applies to exhibit, he writes out an application of what he desires 
and what class he wants to go into, and gives a full and complete de- 
scription of his exhibit. The first thing he has got to do is to give 
these experts a full and complete description of his exhibit. It is 
later checked up, whether he has exhibited and whether or not his 
description meets the rules of the exposition. Before that, however, 
it is the rule of the exposition — whether or not the courts are going 
to consider what the exposition rules are, jurisprudence determines 
that — ^but it is a rule of the exposition that each head of each depart- 
ment has control of the exhibits. It is the duty of the chief ot any 
department to reject any exhibit, foreign or domestic, and refuse it 
exhibition. 

So, to begin with, if the Patent Office does not take upon itself to 
determine whether the exhibit has been installed, there is a record 
preserved as to every exhibit set up, where it was exhibited, and a 
full description of it. That can be enlarged to any extent you desire, 
and those rules are substantially the same as they were at the St. 
Louis Exposition, and the descriptions of the exhibits that were on 
exhibition at St. Louis are still in existence to-day. 
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It is not true that the exposition sells its rights to exhibit. Article 
6, section 1, of the exposition rules provides; 

No charge will be made tor space allotted for exhibits. 

No charge will be made for sjiace allotted for buUdingH of foreign Govern- 
ments or the State, Territorial, or District goveniments of the I'nited States. 

And this is part of the open history of this exposition, and I think 
also of the St. Louis Exposition, that no space is charged for exhibits, 
foreign or domestic. To show you what that means for the exposi- 
tion, every foot of exhibit space in the exposition will have cost, when 
the exposition is opened and readv for operation, $5.50 per square 
foot. If an exhibitor comes and talces a little space 10 by 20, amount- 
ing to 200 square feet, it has cost the exposition between $400 and 
$500 to prepare this little space for him. If he takes a larger space, 
it costs the exposition accordingly, but it does not cost the exhibitor 
one cent. The control over foreign exhibitors is with the head of 
that exhibit department, and whether or not his exhibit comes within 
the definitions of representing modern progress or whether it is a 
moral thing or whether it is good for public policy, etc., to exhibit it. 

There can be no discrimination either against American ex- 
hibitors or in favor of one as against the other. It all gets down to 
a question of whether or not whoever copies is copying against the 
act or whether a defendant is a pirate who wants to try and evade 
the act or not. If he is an American pirate, big or little, he is amen- 
able to the act. If he is doing something, whether he is big or little, 
that he has a right to do within the limits laid down by the Brit- 
tanica case, and things of that sort, which is the big thing we are 
interested in, then he is not within the Kahn Act. 

Mr. Rogers. Under the willful infringement ? 

Mr. Tow>'SEND. Now, gentlemen, I have concluded my argument. 

Mr. Morrison. I would like to ask two questions at the end. I do 
not want to interrupt you. I will ask both before you answer either, 
so you will see the purpose of it, and for the purpose of what I will 
ask^practically what I nave assumed : That a French exhibitor is the 
owner of a French patent. He has imported an article to exhibit 
and has exhibited, and has in all things complied with the Kahn law. 
A German manufacturer reproduces the article on which the French- 
man has his patent and sells it to an American citizen. Does the 
citizen w^ho buys that article violate the Kahn law? That is my 
first question. 

Second, if the citizen who buys does not violate the Kahn law, does 
he have a right to right sell it to another citizen, and if he does so, 
does the second citizen, who buys that article, violate the Kahn law? 

Mr. TowNSEND. The answer to your first question is this: He does 
not violate the letter of the Kahn Act. He is not copying; he is not 
reproducing; he is not republishing the exhibited article. 

Secondly, if he is not a violator of the Kahn Act, certainly no one 
who derives title from him is a violator of the Kahn Act. 

Mr. Morrison. Just a third question: Suppose that the first citi- 
zen is an importer, will that maKe any difference? 

Mr. TowNSEND. He is still without the letter of the Kahn Act. 

Mr. Mc«Ri80N. I am very much obliged to you. 
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Mr. Rogers. There is just one important point that Mr. Townsend 
has not touched upon. May I ask him a simple question? I shall 
not discuss it at all. 

The Chairman. It is a (juarter after 1, and we ought to be on the 
floor of the House. 

Ml*. Rogers. I wcnild like to have Mr. Townsend give his opinion 
on this: Is the Kahn Act constitutional as a trade-mark act? 

Mr. Townsend. That is fully answered on pages 

The Chairman. Do you want one minute or two? 

Mr. Townsend. I have been so much interrupted — I wanted to 
refer to Mr. Rogers's statement and address here a moment, and also 
include what he states. lie has referred to the trade-mark cases. 
The trade-mark cases are fully analyzed and answered in our brief 
on file at pages 35, 36, 37, and 38. He has not quoted from the trade- 
mark cases the points and parts that apply here, but if you will read 
my brief on those pages you will find the answer, that even under the 
decision in the trade-mark cases the Kalin Act may well be declared 
constitutional, as the act of 1870 in the trade-mark cases was declared 
u nconsti tutional . 

Mr. Morrison. Is it upon the ground that this is a regulation of 
f( reign commerce? 

Mr. Townsend. Foreign commerce; yes. I do want to say just 
one word more. Mr. Rogers has declaimed paternity for this so- 
ruUed brief of the Patent Bar Association. He says that 11 members 
hud a hand in it, which mav account for its manifold errors. It is 
an example of too many coofes spoiling the broth. It has been shown 
that there are not 10 lines of substantial fact or reason, and no 
authority in that? brief. It was that which has caused the trouble; 
and it is, I think, an example to this committee. As a member of 
tlie Patent Bar Association, I think the association is a great power 
for good, and of help to this committee ; but it is a lesson to the 
Patent Bar Association not to be hasty in its criticism of an act of 
Congress, either enacted or proposed. Its duty should be rather to 
look and find out what the real truth of the thing is first, and if it 
is a question of an act pending with the committee, get together with 
tlie committee and help them; not criticise them. AVe all want to 
<«ngage in constructive legislation and not destructive legislation. 
Any amendment to this Kahn Act now is destructive legislation in 
its broadest sense, and I have dwelt on the different ways in which 
it is destructive legislation. What we all want as patent lawyers 
of the Patent Bar Association, and what the manufacturers want 
who are interested in our great industries, and who are depending 
on patents, is constructive legislation, and you gentlemen here in 
Washington can do an inmiense amount or good in helping this 
committee. We all will help. Let us all pull together and all work 
along constructive lines. Let us have, then, something coming out 
from this committee that will be along those lines of ultimate §ood 
r.nd of permanent good to the manufacturers under our American 

practice. 

Mr. Bradford. Mr. Chairman 

Mr. Rogers. Are there 10 lines of truth in Mr. Bulkley's argu- 
ment, which repeated my arguments? 

Mr. Bradford. May I just have a moment to reply to this last state- 
ment of Mr. Townsend ? As president of the Patent Law Associa- 
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tion, I want to tell Mr. Townsend this, that these briefs were sent 
to every member of the association — members in Chicago, New York, 
Boston, Philadelphia, Pittsburgh, Detroit, Cleveland, Indianapolis, 
Cincinnati, St. Louis, San Francisco, and everywhere. 

Mr. Rogers. And hundreds of others. 

Mr. Bradford. And that his lone voice, of all the 325 able lawyers 
who compose that association, is the only voice that has been raised 
contrary to the argument and the spirit of that brief. Further, that 
we have not criticised this committee, but are endeavoring to help it. 
I want to answer another statement that he made, in regard to selling 
space. While under his statement of the facts the space is not sola 
directly, nevertheless, it is sold indirectly to concessionaries, and is 
used to make inducements for people to attend the fair and make 
concessions valuable and give oack to the exposition backers the 
money they have invested, which has been stated to be so large 

Mr. Townsend. Concessionaries, by the way, are not exhibitors. 

Mr. Bradford. That may be true, but if there were no exhibitors 
concessions would not be worth anything. 

The Chairman. I want to ask you a question right there. 

Mr. Bradford. Another point that I want to make on the record 
is that Mr. Townsend has stated plainly and explicitly that the laws 
of every foreign country grant patents only for inventions — for 
new and original things. I call the committee's attention to the 
laws of the several countries specifically named in my statement this 
morning, and ask you to refer to the laws of those countries. 

Now, Mr. Chairman, did you have a question that you wanted to 
ask? 

The Chairman. Yes; but I think Mr. Morrison and Mr. Rogjers 
have just now answered it. If a manufacturer has to pay anything 
for any space to exhibit, then Mr. Townsend's statement would be 
misleading. 

Mr. Townsend. A manufacturer pays for no space where he is an 
exhibitor. 

The Chairman. An exhibitor? 

Mr. Townsend. An exhibitor pays for no space. A concessionaire 
who is going to put up an amusement place or is going to sell wares 
for profit is a concessionaire and not an exhibitor. 

The Chairman. I see the difference. 

Mr. Townsend. And he pays for space. 

The Chairman. Well, gentlemen, the committee will stand ad- 
journed until 10.30 Wednesday morning. 

Mr. Rogers. This is the end of this hearing? 

The Chairman. This is the end of the hearings. 

(Whereupon, at 1.20 p. m., the committee stood adjourned to meet 
Wednesday, February 4, 1914, at 10.30 o'clock a. m.) 



